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The Comprehensive Environmental Response Com-
pensation and Liability Act (CERCLA)' imposes strict
liability for environmental cleanup costs on several
categories of parties, including current owners and
operators that had no hand in contaminating the
property in question. CERCLA is also retroactive,?
meaning that it “reaches back indefinitely into the
past to make an entity liable for the cleanup of haz-
ardous materials it may have properly disposed of
decades ago.”® CERCLA sites are often decades old,
and cleanup work may take place in stages and
over many years, sometimes by design and some-
times because the full extent of contamination is
not discovered until years later. Litigants involved
with these so-called legacy sites often raise statute

of limitations defenses, resulting in several complex
legal issues that confront CERCLA practitioners.

The first is whether a party has asserted a cost-
recovery claim under CERCLA Section 107(a) or a
contribution claim under Section 113(f). Because the
two causes of action carry different limitations peri-
ods, the application of CERCLA's statute of limita-
tions depends on which of these mutually exclusive
remedies is available.

The second issue is when the statute of limitations
accrues (or starts to run), a superficially simple ques-
tion that has spawned a host of litigation over issues
like the elusive distinction between a “removal” or
“remedial” action® and whether the precise wording
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of a consent order imposes an obligation to clean up
the property in question.®

SECTIONS 107 AND 113: MUTUALLY
EXCLUSIVE CLAIMS FOR RELIEF

CERCLA provides plaintiffs with two distinct statu-
tory mechanisms to recover response costs or to
shift those costs to others: Section 107(a) cost recov-
ery claims and Section 113(f) contribution claims.® As
a general rule, the remedies set forth in Sections 107
and 113 are mutually exclusive. “[CJosts incurred vol-
untarily are recoverable only by way of § 107(a)(4)(B),
and costs of reimbursement to another person pur-
suant to a legal judgment or settlement and recover-
able only under § 113(f).”” Because these claims for
relief have different statutes of limitations, which
type of claim a party is entitled to bring may deter-
mine whether that claim is timely, and therefore
whether that party can recover any of its response
costs under CERCLA.

Claims for response costs under Section 107

Section 107(a) of CERCLA authorizes the United
States, a state, or “any other person” to seek reim-
bursement for all removal or remedial costs asso-
ciated with the hazardous materials on a property.
Section 107(a)(4)(B) provides for the recovery of
“necessary” response costs incurred that are consis-
tent with the National Contingency Plan (NCP).2 Enti-
ties that have incurred response costs cleaning con-
taminated sites may sue to recover those costs from
four categories of potentially responsible parties
(PRPs): (i) present owners and operators of facilities;
(ii) past owners and operators at the time the haz-
ardous substances was disposed of; (iii) those who
arranged for disposal or treatment at a facility; and
(iv) those who transported hazardous substances to
a facility.?

Section 107(a) cost recovery claims presumptively
impose joint and several liability and have two stat-
utes of limitations. The Supreme Court’s decision in
US v. Atlantic Research has been interpreted to mean
that “[w]ith regard to § 107(a) cost recovery claims ...
a private party who voluntarily undertakes a cleanup
action ... [and] remediates the hazardous material

without the judicial spur of § 106 or § 107 — can seek
recovery of response costs under § 107(a)(4)(B).""

Indeed, “every federal court of appeals to have
considered the question since Atlantic Research ...
has said that a party who may bring a contribution
action for certain expenses must use the contribu-
tion action, even if a cost recovery action would oth-
erwise be available.”™ As discussed below, this issue
becomes more complex when the costs in a prior
action vary from the costs in a subsequent action.

Armed with the presumption of joint and several
liability, a plaintiff bringing a CERCLA action for
response costs under Section 107 does not have
to prove the equitable share (or responsibility) of
a defendant for the total response costs once its
prima facia case is proven and can shift the alloca-
tion problems to the defendants. Another signifi-
cant tactical advantage is the potential to avoid lia-
bility for the “orphan” share of the response costs.
However, some of this advantage may be blunted
by the defendant’s ability to counterclaim against
the plaintiff for contribution under Section 113, pro-
vided that the plaintiff is a PRP under Section 107(a).
But so long as the plaintiff properly brought its claim
under Section 107, it will benefit from the statute
of limitations applicable to such claims even if the
defendant can dull the other tactical advantages by
filing a counterclaim under Section 113.

Claims for contribution under Section 113

A CERCLA contribution claim can be brought in two
circumstances. First, Section 113(f)(1) provides that
“lalny person may seek contribution from any other
person who is liable or potentially liable ... during
or following any civil action under section 9606 ...
or under section 9607(a).” Second, Section 113(f)(3)
(B) provides a right of contribution against third par-
ties to those who have resolved their CERCLA liabil-
ity with “the United States or a State in an adminis-
trative or judicially approved settlement.” In either
instance, there must be a “trigger” or condition
precedent to allow a CERCLA contribution action to
go forward.
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As opposed to the joint-and-several liability stan-
dard that applies in Section 107 actions, the plaintiff
in a Section 113 action has the burden of proving
each defendant’s “equitable share” under either of
these two contribution claims for relief.” Section
113(f)(1) provides that a court “may allocate response
costs among liable parties using such equitable fac-
tors as the court determines are appropriate.”

The phrase “equitable factors” grants the court
wide discretion to fashion an allocation.™ “[T]he law
does not command mathematical preciseness from
the evidence in finding damages. Instead, all that
is required is that sufficient facts ... be introduced
so that a court can arrive at an intelligent estimate
without speculation or conjecture.” *

A critical benefit for PRPs that settle with the gov-
ernment is that CERCLA protects them from “claims
for contribution regarding matters addressed in the
settlement.”’® This scheme was created to ensure
“swift and effective response to hazardous waste
sites,”” by encouraging the government “and poten-
tially responsible parties to launch clean-up efforts
first, then recover the cost from other responsible
parties later — through settlements, consent decrees
and, if need be, judgments.”’® Not only do “non-
settlors lose their contribution rights, [but] defen-
dants who are parties to a CERCLA settlement retain
the right to seek contribution from the non-settling
PRPs.”" Although Section 113(f)(2)’s contribution bar
applies only to settlements with “the United States
or a State,” courts frequently extend similar contri-
bution protection to settlements with private par-
ties using the courts’ equitable discretion under Sec-
tion 113(f)(1).%° Private plaintiffs have also provided
the common law equivalent—indemnification—to
the settling defendants to facilitate the settlement.

To determine whether a contribution action is
barred by a prior consent decree or settlement,
courts consider whether the subject matter of the
settlement and the contribution action are the
same. If they are not, courts turn to the text of the
agreement as a starting point for interpreting the
scope of the matters addressed.”” When interpreting
such an agreement, courts look to various factors,

including “the particular location, time frame, haz-
ardous substances, and clean-up costs covered by
the agreement.”? This topic, which is discussed in
greater detail below, can prove outcome determina-
tive when a statute of limitations defense is raised.

Preclusion of Section 107 claims

A Section 107 claim is not available when a party
has a claim for contribution under Section 113 for
those same costs. The various circuit courts have
recognized that allowing a party to proceed under
Section 107 would “in effect nullify” congressional
intent of creating a distinct contribution remedy
under Section 113.2

Although courts have coalesced around this clear
rule in the years following Atlantic Research, some
litigants faced with preclusion of their Section 107
claim still argue that Atlantic Research may allow
Section 107 actions where the PRP incurred costs
(or entered into an agreement) “voluntarily.” How-
ever, as the Third and Seventh Circuits have recently
observed, “[v]oluntariness is irrelevant.”* The basic
rule is that simply incurring response costs prevents
a party from bringing a cost recovery action under
Section 107 if those cost are incurred pursuant to
some form of an agreement or litigation.?

A critical, but largely unanswered, question is
whether the settling parties’ contribution bar pre-
cludes the non-settlor that has actually incurred
response costs from bringing a cost recovery action
under Section 107. Clearly, if the non-settlor has
incurred those costs by virtue of litigation or a con-
sent decree, it would be precluded because it would
be restricted to a contribution claim. However, the
Supreme Court suggested that a voluntary expen-
diture might not preclude an action for response
costs. Similarly, a non-settlor that incurs response
costs after being issued a unilateral administrative
order may be able to maintain a Section 107 action.

APPLICATION OF THE STATUTE OF LIMITATIONS

With the essential distinctions between Section 107
and 113 actions in mind, we turn to the different
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statutes of limitations that apply under CERCLA. At
first blush, the rules appear simple.

Cost recovery actions are subject to two statutes
of limitations: for so-called “removal” actions, the
plaintiff must seek to recoup costs within three
years “after completion of the removal action”;? for
“remedial” actions, the plaintiff must seek to recoup
costs within six years after “initiation of physical on-
site construction of the remedial action.””

Contribution actions, on the other hand, are subject
to a three-year statute of limitations that gener-
ally runs from “the date of judgment in any action
under this chapter for recovery of such costs,” or
from the date of certain administrative and judicially
approved settlements.?

This deceptively simple framework has given rise
to several thorny issues, which we explore in this
section.

STATUTE OF LIMITATIONS FOR
COST-RECOVERY ACTIONS

Once it is determined that the plaintiffs can raise a
cost-recovery claim under Section 107 of CERCLA,
the question becomes whether that claim is timely.

Removal versus remedial actions

Section 107 generally authorizes federal and state
governments to recover response costs for both
“removal” and “remedial” actions, subject to three-
and six-year statutes of limitations respectively.?
Removal actions are “typically short-term cleanup
arrangements, which respond to immediate threats
to the environment.”*° Put another way, “[rlemovals
are often planned and executed relatively quickly
in order to immediately abate public health haz-
ards, such as contaminated drinking water,” and
“are often undertaken to secure prompt relief from
a danger even though the action is not deemed a
step toward permanent elimination of the threat.”*'

Remedial actions, by contrast “include only actions
‘consistent with [a] permanent remedy.”** Gener-
ally, remedial actions are “long-term or permanent

containment or disposal programs” “designed to
permanently remediate hazardous waste.”*?

Although Congress may have envisioned a crisp
distinction between removal and remedial actions,
that has not been borne out in practice. As the Sec-
ond Circuit observed:

The statutory definitions do not provide clear
insight as to the boundary between removals
and remediations. The definitions of each type
of action overlap substantially: certain correc-
tive actions—Ilike covering contaminated soil or
diverting water away from contaminated areas
with drainage controls, the provision of alter-
native water supplies to replace contaminated
water, and related monitoring activities—may
be classified as either “removal” or “remedial”
actions. Over several decades of CERCLA litiga-
tion, courts have agreed on a general principle
to distinguish the two: “[rlemoval actions are
generally clean-up measures taken in response
to immediate threats to public health and
safety” that “address contamination at its end-
point,” while “[rlemedial actions are typically
actions designed to permanently remediate
hazardous waste” that address contamination
at its source.®*

Although there continues to be overlap between
the two, courts have held that “[t]he key distinction
between” removal and remedial actions “is imme-
diacy and comprehensiveness.”*

Because the removal and remedial actions carry dif-
ferent statutes of limitations, whether a cleanup
qualifies as a removal or remedial action can prove
dispositive in litigation. The Second Circuit’s deci-
sion in New York v. Next Millenium Realty, LLC offers an
illustrative example.’ In that case, the State of New
York (State) sought to “recover certain costs incurred
in investigating and addressing groundwater con-
tamination in the Town of Hempstead.”*” The Town
of Hempstead had installed two separate wellhead
treatment systems—a granulated activated car-
bon adsorption system and an air stripper tower—
designed to treat the contaminated groundwater.®
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The granulated carbon system was installed in 1990,
and the air stripper was installed between 1995 and
1997, but the State did not file its claims until 2006.3°
The defendants argued that because these actions
were remedial under 42 USC §9613(g)(2)(B), the
statute of limitations was triggered by “the initia-
tion of physical on-site construction of the remedial
action,” making the State’s claims untimely.*

The district court agreed with the defendants, but
the Second Circuit reversed, holding that the well-
head treatment systems were removal actions sub-
ject to a three-year statute of limitations that is trig-
gered by the “completion of the removal action.”*
This was so, the court held, because “both systems
were installed in response to an imminent public
health hazard, a defining characteristic of removal
actions,”? and both “were designed as measures to
address water contamination at the endpoint—the
wells—and not to permanently remediate the prob-
lem by ‘prevent[ing] or minimiz[ing] the release of
hazardous substances so that they do not migrate’
from the underlying source of contamination.”*
These considerations trumped the fact that, unlike
most removal actions, the wellhead treatments
systems had been in operation for many years and
were incorporated into the final Record of Decision
for the site as part of the permanent, final remedial
solution.*

Given the importance of this question and the
ongoing remediation of sites with legacy contami-
nation, litigation on this question can frequently
prove determinative in litigation.

Single-remediation principle for a given site

Compounding the importance of the distinction
between removal and remedial actions, most courts
have held that there can generally be only one reme-
dial action per site, absent unusual circumstances.*
As the Second Circuit explained in New York State
Elec. & Gas Corp. v. FirstEnergy Corp. (NYSEG), “[t]he
very nature of a remedial action is to permanently
remediate hazardous waste.”*® Because “[a] reme-
dial action is supposed to be a final, once-and-for-
all cleanup of a site,” the court reasoned that “once

a PRP completes an approved remediation plan, it
would not be logical—or fair—to subject that entity
to additional CERCLA lawsuits seeking yet additional
permanent relief.”¥” This rule can mean that an initial
phase of cleanup work, if categorized as remedial,
triggers a single statute of limitations that could bar
recovery if litigation is not commenced until later
phases of work are completed.

Although the Second Circuit framed the single-
remediation principle as a firm rule in NYSEG, the
court has since clarified that “[a]lthough it is a reli-
able prescription in the great majority of cases, we
do not believe that our NYSEG panel intended the
principle to control if the circumstances of a case
would render it illogical and unfair, and would
defeat the statutory design or objectives.”*® Spe-
cifically, the court held that the single-remediation
principle clearly applies—and therefore the initia-
tion of physical on-site construction will trigger the
statute of limitations—when a party, “with at least
a general awareness of the problem” undertakes
“at the outset to remedy them,” and any “subse-
quent stages of response were either (1) further
steps towards remediating the original problems or
(2) steps to remediate different aspects of the known
problem.”® The court explained that the single-
remediation principle would not apply when: (i) “a
subsequent remedial action addresses a problem
that did not exist at the time of the prior remedial
activity”; (ii) “a site operator discovers a previously
unsuspected contamination that was unrelated to,
and perhaps far distant from, a previously remedi-
ated contamination”; or (iii) “the original polluter
implemented an inadequate remediation” based on
incomplete disclosure to regulators.*® It remains to
be seen whether other circuits will adopt the Sec-
ond Circuit’s framework.

At least one court has declined to apply the single-
remediation principle in the context of a contribu-
tion claim brought under Section 113(f). In BASF Corp.
v. Albany Molecular Research, Inc., several defendants
argued that NYSEG's single-remediation principle
should apply to the remediation of river sediments
in the Hudson River.>' In particular, the defendants
argued that a 2003 settlement with the State of
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New York for on-site remediation triggered the stat-
ute of limitations for all work at the site, including
work to remediate the adjacent Hudson River sedi-
ments completed pursuant to a 2017 settlement
agreement with the state. The court rejected this
argument, and later denied a motion for reconsid-
eration, declining to extend the single-remediation
principle to a contribution action brought under
Section 113(f).>

One important variant on the single-remediation
principle is whether “one party’s initiation of con-
struction of the remedial action triggered the stat-
ute of limitations for another party.”** Based on the
language in 42 USC § 9613(g)(2)(B), which says that
the statute of limitations is triggered by the “initia-
tion of physical on-site construction,” the district
court in MPM Silicones held that one party’s initia-
tion of construction of the remedial action could
trigger the statute of limitations for another party.
The Second Circuit acknowledged the district
court’s holding on that question but did not address
the issue directly.>* In the absence of more specific
direction, the Second Circuit’s instruction that the
single-remediation principle applies unless it would
be “illogical or unfair” may guide courts that con-
front this question.

Time, however, is not always on the defendant’s
side. In certain circumstances, state or federal regu-
lators may “reopen” closed sites after remedial work
is completed through so-called reopener provisions
in consent decrees. For example, EPA’s model con-
sent decree for a remedial action permits the United
States to require a settling party “to perform further
response actions relating to the Site” or pay addi-
tional response costs where “if, at any time, condi-
tions at the Site previously unknown to EPA are dis-
covered, or information previously unknown to EPA
is received, and EPA determines, based in whole or
in part on these previously unknown conditions or
information, that the Remedial Action is not protec-
tive of human health or the environment.”> This
and similar reopener provisions may take on greater
prominence in the context of emerging contami-
nants, such as per- and polyfluoroalkyl substances
(PFAS), a class of substances most commonly used

in non-stick products and firefighting foam. EPA has
recently taken steps to list the two most common
PFAS compounds, perfluoroctanoic acid (PFOA) and
perfluorooctane sulfonic acid (PFOS), as “hazardous
substances” under CERCLA*® giving state and fed-
eral authorities greater latitude to require response
actions to address properties contaminated with
those substances. In addition, once these com-
pounds are so listed, EPA and states may seek to
reopen closed sites and require additional monitor-
ing or remedial action.

One facility or multiple facilities

Whether the single-remediation principle is a cat-
egorical rule or a flexible prescription, litigants may
try to avoid the issue by arguing that different parts
of aremedial project do not constitute a single “facil-
ity” or site. However, courts have generally held that
sub-units (often called “operating units”) will often
constitute a single site under CERCLA.%”

To determine whether sub-sites or parcels should
be treated as a single “facility,” courts consider
factors such as: (i) whether the entire site or area
where hazardous wastes were historically deposited
was part of the same operation or management;*®
(ii) whether a single PRP had authority over the par-
cel during the time the hazardous substances were
deposited; (iii) whether regulatory agencies and the
PRP treated the entire property as a single facility
for CERCLA remediation purposes; and (iv) whether
hazardous substances were ultimately deposited
throughout the entire parcel.>®

STATUTE OF LIMITATIONS FOR
CONTRIBUTION ACTIONS

While claims to recover remedial costs are based on
the initiation or completion of work at the site, con-
tribution claims are based on a precondition. They
must occur either during or after a judicial action or
following an administrative or judicial settlement.°

The second trigger, reduction of a settlement to
an administrative or judicial writing, sometimes
referred to as an Administrative Order on Consent
(AOC) or a consent decree (CD), has generated
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considerable litigation as to whether the settle-
ment instrument meets the qualifications of Section
113(g)(3) of CERCLA. Section 113(g)(3) states:

No action for contribution for any response
costs or damages may be commenced more
than 3 years after -

(A) the date of judgment in any action under
[CERCLA] for recovery of such costs or damages,
or

(B) the date of an administrative order under
[Section 122(g)] (relating to de minimis settle-
ments) or [Section 122(h)] (relating to cost
recovery settlement) or entry of a judicially
approved settlement with respect to such costs
or damages.

The statutory language indicates that only four
events trigger the three-year statute of limitations
under Section 113(g)(3): (i) the entry of a judgment;
(ii) a Section 122(g) de minimis settlement; (iii) a Sec-
tion 122(h) cost recovery settlement; or (iv) a judi-
cially approved settlement.

Indeed, according to one commentator, the “main
interpretative problem” with Section 113(g)(3) is
that, on its face, it only applies in certain factual sce-
narios, none of which encompass AOCs.®'

After the Supreme Court clarified in Atlantic Research
that a PRP could maintain a cost-recovery action
under Section 107, appellate and district courts now
agree that Section 113(g) is the statute of limitations
for all Section 113(f) contribution actions, no mat-
ter how that contribution action arises. In particular,
any claims brought more than three years after an
AOC was executed are time-barred.5?

Allowance of Section 107 claims after settlement

Although courts generally agree that Section 107
claims cannot be brought where contribution claims
exist for the same costs, there has been considerable
litigation involving the Section 113 barrier to Section
107 claims.®®* Much of this litigation has centered on
the requirement that liability for the response costs

be resolved, and to a lesser extent, whether Section
107 actions involving different costs can be brought
after a settlement for other costs. This litigation
may be thought of as involving two broad issues:
(i) when the AOC becomes effective; and (ii) whether
the AOC'’s covenants are enough to resolve a party’s
CERCLA liability. Both issues relate to the preclusion
of Section 107 cost recovery claims, as well as the
corresponding statutes of limitations that apply to
each type of claim.

Although circuit courts have reached divergent
results on some of the issues that follow, there now
appears to be a consensus that a case-by-case anal-
ysis of the AOC’s or CD'’s terms is required to deter-
mine whether the settlement document sufficiently
resolves liability to establish a Section 113 contribu-
tion claim.%* So, while the results of these cases may
diverge, the analytical framework is settled.

Resolution conditioned on performance

The circuit courts disagree about when the statute
of limitations accrues (if ever) for a contribution
action where the resolution of liability in an AOC or
CD is conditional on some future performance. Spe-
cifically, there is no consensus about whether the
conditional language means that: (i) liability is only
resolved when the settlement document conditions
have been met; or (ii) liability is either resolved or
not resolved at the execution of the settlement doc-
ument and subsequent performance is irrelevant.

There are two approaches on how to treat an AOC
or CD where release from liability is conditioned
on performance. Some courts hold that, especially
when the settlement document has strong lan-
guage conditioning liability on completed perfor-
mance, the AOC or CD can resolve liability only at
the time the required performance is completed.
For this wait-and-see approach, if performance is
never completed, the liability is never resolved and
a Section 113 claim never ripens.5

The Ninth and Sixth Circuits have held that an AOC
or CD either resolves or does not resolve liability
immediately upon execution of the agreement
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based on the language of the document, without
considering post-execution performance.®

Siding with the view of the Ninth and Sixth Circuits,
it appears that most courts treat the date of the
settlement document to be the necessary trigger.®’
The immediate determination approach promotes
certainty and finality. Providing clarity as to a party’s
liability at the time they enter an agreement incen-
tivizes the use of such settlements, “encourag[ing]
prompt and effective clean-up of hazardous waste
sites.”®® Furthermore, the immediate determination
approach helps third parties to timely assess their
potential liability for contribution actions, leading
to early resolution (or definitive foreclosure) of such
claims.®

Some of these temporal problems have been elimi-
nated by EPA’s March 2009 modification of its model
consent orders to include language that the “settle-
ment constitutes an administrative settlement for
purposes of Section[]113(f)(2)” and that a Settling
Party is entitled to contribution protection as of an
“effective date.””® However, many CERCLA claims
are resolved with states, rather than with the fed-
eral government, making uniform application of this
model challenging.

Different “buckets” of costs

Case law is mixed about whether response costs
incurred outside of an administrative or judicial
settlement can be recovered under Section 107.7" If
response costs that fall outside of the earlier settle-
ment can be recovered, then there is a probabil-
ity that the statute of limitations may have a new
accrual date. The emerging rule appears to be that
a plaintiff may bring a Section 107 cost recovery
action where some of its costs fall outside of a prior
judgment or the matters are covered in a settlement
document.”? As the Sixth Circuit recently observed:

[A] party with a contribution claim under § 113(f)
for costs from one judgment may later bring a
§ 107(a) claim for costs not contained within the
judgment that led to the & 113(f) claim. But ...
the 1998 KRSG judgment had a broad scope,
covering “the costs of response activities for the

NPL Site.” [Plaintiff] may bring § 107(a) claims for
costs that fall outside of that judgment, but the
judgment'’s breadth suggests that identifying
such costs will prove difficult in practice.”

Thus, costs incurred “voluntarily” that fall outside of
a prior settlement might support a Section 107 cost
recovery action. The Eastern District of New York
observed that voluntary costs could be incurred not-
withstanding a judicial or administrative settlement
if: (i) if the costs at a site were incurred before the
execution of a consent decree; or (ii) the costs were
incurred after a consent decree but not mandated
by the decree.”* Where a consent decree existed for
a given site, all such voluntary costs were confined
to a contribution action.”> However, because 101
Frost Street had not entered into a consent decree
for a separate and distinct site, the court held that
it could maintain a Section 107 action for that area.”

Unilateral administrative orders

Another statute of limitations issue arises where EPA
has issued a Section 106 order’” and the recipient
initiates work implementing the order. If the Section
106 order is considered the statutory equivalent of a
civil litigation within the meaning of Section 113(f),
the order would require the party to file a contribu-
tion action within the three-year limitations peri-
od.” If the order does not arise during or following a
“civil” action, the only available claim for relief is Sec-
tion 107, subject to the two statutes of limitations
for removal and remedial actions, respectively.”

Although the Courts of Appeals and the Supreme
Court have not addressed this question, district
courts have split on whether a unilateral administra-
tive order (UAO) qualifies as a “civil action” sufficient
to trigger the contribution action statute of limita-
tions.2% In one of the most recent statements on the
issue, the District of New Jersey rejected arguments
that a UAO order confined the non-settlor to a con-
tribution action:

This Court finds the reasoning of the district
courts that have held that a unilateral admin-
istrative order is not a civil action for purposes
of Section 113(f)(1) to be more persuasive. In
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interpreting a statue, courts must presume that
a legislature says in a statute what it means and
means in a statement what it says there. The
natural meaning of civil action is clearly a non-
criminal judicia proceeding. Section 113(f)(1)
specifically conditions a contribution action on
the occurrence of a civil action, whereas Sec-
tion 113(f)(3)(B) conditions contribution on the
existence of a settlement with the government.
This Court agrees with the other district courts
that have found that the distinction made by
the drafters demonstrates they saw a distinc-
tion between a civil action and administrative
actions and orders.?

Although this appears to represent the majority
view, the issue will likely continue to arise given the
importance of which statute of limitations applies.

Specific and final resolution of CERCLA claims

A pair of related issues involving settlements caused
a circuit split, which the Supreme Court partially
resolved in 2021. The first issue was whether a set-
tlement must specifically resolve a party’s CERCLA
liability (as opposed to liability under other statutes
such as the Clean Water Act (CWA) or the Resource
Conservation and Recovery Act (RCRA)).22 In Guam v.
United States, the Supreme Court resolved that ques-
tion in the affirmative, holding a settlement must
resolve CERCLA-specific liability in order to trigger
the right to contribution under Section 113(f)(3)(B).2

The second and related issue was whether the cov-
enants in an AOC must completely resolve a person’s
liability for some of all of a response action in order
to trigger the statute of limitations in Section 113(f)
(3)(B). In other words, if the settlement disclaims any
liability determination and/or leaves the settling
party exposed to future liability, does that trigger a
contribution claim under Section 113(f)(3)(B)?

The Sixth and Seventh Circuits have held that the
answer to that question is no; the Ninth Circuit,
although qualifying its position somewhat, has held
that the answer is yes.?*

Because courts have generally held that claims
under Section 107 and Section 113 are mutually
exclusive, the answer to these questions will deter-
mine when (and whether) a plaintiff's contribution
claim has accrued under Section 113(f).

The facts of Guam v. United States illustrate how
these two related issues can determine the outcome
of litigation. In that case, Guam sought to recover
response costs to remediate a landfill on the island.
From 1898 to the mid-1900s, the US Navy had used
the landfill “to dispose of munitions and chemicals,
as well as military and civilian waste.”® The Navy
relinquished control of the area to the Guam civilian
authorities around 1950, and Guam used the landfill
thereafter. When Guam sued the United States to
recover response costs under Section 107 of CER-
CLA, the United States moved to dismiss, arguing
that a 2004 settlement under the CWA had trig-
gered the statute of limitations for a contribution
action under Section 113(f). Because Guam had not
filed a contribution claim within three years of the
date of the administrative order, the United States
argued that Guam’s 2017 suit was untimely.®®

The district court denied the motion to dismiss. It
held that the CWA consent decree did not trigger
the statute of limitations for a contribution action
based on several lines of evidence, including the
decree’s broad reservation of the EPA's rights to pur-
sue Guam for any violation of the law it may have
committed (including CERCLA claims), as well as
Guam'’s denial of liability. The district court specifi-
cally relied on a clause in the consent decree that
read: “[n]Jothing in this Consent Decree shall limit
the ability of the United States to enforce any and
all provisions of applicable federal laws and regula-
tions for any violations unrelated to the claims in the
Complaint or for any future events that occur after
the date of lodging of this Consent Decree.”®

After the district court certified an interlocutory
appeal, the DC Circuit reversed, holding that noth-
ing in the text of Section 113(f)(3)(B) required a
CERCLA-specific settlement to trigger the statute of
limitations for a contribution action.®® The Court of
Appeals further held that “Section 113(f)(3)(B) kicks
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in where a party has resolved its liability for ‘some
or all of a response action’ or for some or all ‘of the
costs of such action.””® Because the consent decree
resolved at least some of Guam'’s legal exposure and
committed Guam “to perform work that qualified as
a response action,” the court held that the decree
triggered Guam'’s right to contribution under Sec-
tion 113(f)(3)(B).>° The Court of Appeals also rejected
Guam's assertion that the United States’ broad
reservation of rights and Guam’s denial of liability
changed the calculus.”

The Supreme Court granted certiorari in the case to
consider two questions: (i) whether a non-CERCLA
settlement can trigger a contribution claim under
CERCLA Section 113(f)(3)(B); and (ii) whether a set-
tlement that expressly disclaims any liability deter-
mination and leaves the settling party exposed
to future liability can trigger a contribution claim
under CERCLA Section 113(f)(3)(B).

Although the Supreme Court granted certiorari on
both questions, it addressed only the first, unani-
mously holding that “[a] settlement must resolve
a CERCLA liability to trigger a contribution action
under § 113(f)(3)(B).””> The Court held that Section
113’s “interlocking language and structure ... antici-
pates a predicate of CERCLA liability,” which the
Court could not “reconcile with the United States’
invitation to treat & 113(f)(3)(B) as a free-roving con-
tribution right for a host of environmental liabilities
arising under other laws.””* In so doing, the Court
resolved the circuit split identified above.

The Court expressly declined to rule on what degree
of finality is required to “resolve” one’s liability and
therefore trigger a right to contribution. However,
the Court’s decision could be read to offer some
guidance on the question; in particular, the Court’s
unanimous opinion noted that the term “resolve ...
conveys certainty and finality” and suggested that
“[ilt would be rather odd to say that a party has
‘resolved liability’ if that party remains vulnerable to
a CERCLA suit."*

Several courts have applied the Supreme Court’s
decision in Guam as of January 28, 2022, but none

of the cases offers insight into how lower courts will
apply Guam’s holding to the finality issues left open
in that case.” It remains to be seen whether lower
courts will find the decision instructive on the sec-
ond, unresolved question—whether an administra-
tive settlement must completely resolve a person’s
liability for some of all of a response action in order
to trigger the statute of limitations in of Section
113(f)(3)(B).

lllustrative of this issue is the recent Sixth Circuit
decision in Georgia-Pacific v. NCR. There, the plaintiff
argued unsuccessfully that an earlier bare declara-
tory judgment that assigned liability but did not
award any “costs or damages” does not trigger the
limitations period because it is not a “judgment ...
for recovery of such costs and damages” within the
meaning of Section 113(g)(3)(A) of CERCLA.?® Despite
an (arguably) contrary ruling in the First Circuit,”” the
Sixth Circuit held that “references to a judgment for
‘response costs’ strongly suggest that the ‘declaratory
judgment on liability for response costs’ mentioned in
§ 113(g)(2) can also serve as a ‘judgment in any action
under this chapter for recovery of such costs and
damages’ causing the statute of limitations to begin
torun as described in & 113(g)(3)(A)."® A petition seek-
ing certiorari is pending at the time of writing.

HINDSIGHT INFORMS CAREFUL DRAFTING

A substantial amount of the preceding discussion
originates from older legacy sites. Fortunately,
skilled practitioners can eliminate most of these
problems by careful drafting of the settlement
instrument. For example, the United States lodged
a consent decree with the District of New Jersey on
December 28, 2022, which addresses several of the
“sufficiency” issues discussed above:

The Parties agree and this Court finds that (a)
the complaint filed by the United States in
this action is a civil action within the meaning
of Section 113(f)(1) of CERCLA; (b) the Consent
Decree constitutes a judicially-approved settle-
ment under which each Settling Defendant has,
as of the Effective Date, resolved liability to the
United States within the meaning of Sections
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113(f)(2) and 113(f)(3)(B) of CERCLA for OU 2 and
OU4; and (c) each Settling Defendant is entitled,
as of the Effective Date, to protection from con-
tribution actions or claims as provided by Sec-
tion 113(f)(2) of CERCLA, or as may be otherwise
provided by law, for the “matters addressed” in
this Consent Decree. The “matters addressed”
in this Consent Decree are all response actions
taken or to be taken and all response costs
incurred or to be incurred, at or in connection
with OU2 and OU 4, by the United States or any
other person.?

In particular, the references to the “Effective Date”
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Consent Order."); Cooper Indus., 543 U.S. at 167 (analyzing
contribution claims in the context of “the whole of § 113”);
RSR Corp., 496 F.3d at 558 (“And even if the covenant re-
garding future response costs did not take effect until
the remedial action was complete, the statute of limita-
tions for contribution actions runs from the ‘entry’ of the
settlement, U.S.C. § 9613(g)(3)(B), not from the date that
each provision of that settlement takes effect.”); Fla. Power
Corp., 810 F.3d at 1001 (“[Tlo trigger the statute of limi-
tations, an agreement must constitute an ‘administrative
or judicially approved settlement’ within the meaning of
§ 113(f)(3)(B).).

Niagara Mohawk, 596 F.3d at 120; cf. Asarco, 866 F.3d at
1119 (“Granting a settling party a right to contribution
from non-settling PRPs provides a strong incentive to set-
tle and initiate cleanup.).

See RSR Corp., 496 F.3d at 559.

U.S. Env't Prot. Agency and U.S. Dep't of Just., Interim Re-
visions to CERCLA Judicial and Administrative Settlement
Models to Clarify Contribution Rights and Protection from
Claims Following the Aviall and Atlantic Research Corpo-
ration Decisions (Mar. 16, 2009), available at https://www.
epa.gov/sites/default/files/documents/interim-settle-arc-
mem_0.pdf.

In Niagara Mohawk, the Second Circuit rejected the plain-
tiff’s claim that it was entitled to maintain Section 107 ac-
tion because it had incurred response costs after entering
into an administrative agreement.

See Whittaker, 825 F.3d 1002; Agere Sys., Inc, 602 F.3d 204;
Bernstein, 733 F.3d 190; but see Niagara Mohawk, 596 F.3d
at 127-28.

Georgia-Pac. Consumer Prod. LP v. NCR Corp., 32 F.4th 534,
548 (6th Cir. 2022) (citations omitted).

101 Frost St. Assocs., L.P, 2019 WL 4415387 at *8.

Id. (“The Court finds that, because Plaintiffs can assert a
contribution action claim ...with respect to the costs in-

curred ...[at the site], all costs pertaining to those areas
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costs alleged to have been ‘voluntarily’ incurred prior to
the Consent Orders”).

Id.; see also Appleton Papers, Inc. v. George A. Whiting Pa-
per Co., 572 F. Supp. 2d 1034 (E.D. Wis. 2008); DMJ Assocs.,
L.L.C. v. Capasso, 181 F. Supp. 3d 162, 168 (E.D.N.Y. 2016).
Ford Motor Co. v. Michigan Consol. Gas Co., No. 08-13503,
2015 WL 540253 (E.D. Mich. Feb. 10, 2015).

Recall that Section 106 Orders are often referred to as uni-
lateral administrative orders or a“UAQ."

See 42 U.S.C.§ 9613(9)(3).
See id. § 9613(g)(2).

Compare Emhart Indus., Inc. v. New England Container
Co., Inc.,, 478 F. Supp. 2d 199, 203 (D.R.l. 2007) (“[Blecause
there is no evidence to support the contention that the
plain meaning of ‘civil action’ includes EPA-issued ad-
ministrative orders, this Court will follow the majority of
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and Raytheon Aircract Co. v. United States, 435 F. Supp.
2d 1136, 1142-43 (D. Kan. 2006) (dismissing plaintiff’s
Section 113(f)(1) claim because the incurrence of costs in
response to a UAO did not qualify as a “civil action”), and
Blue Tee Corp. v. ASARCO, Inc., No. 03-5011-cv-SW-FJG,
2005 WL 1532955, at *3-4 (W.D. Mo. June 27, 2005) (same),
and Pharmacia Corp. v. Clayton Chem. Acquisition LLC,
382 F. Supp. 2d 1079, 1087 (S.D. lll. 2005) (“[Aln administra-
tive order[’s] ... natural meaning is far from that of being
synonymous with a civil action.”), with PCS Nitrogen, Inc.
v. Ross Development Corp., 104 F. Supp. 3d 729, 742-43
(D.S.C. 2015) (holding an UAO should be treated as a “civil
action” because “there are unquestionable similarities be-
tween the effect of the UAO and that of a civil action in
terms of coercing a party to undertake remedial actions”),
and Carier Corp. v. Piper, 460 F. Supp. 2d 827, 840-41 (W.D.
Ten. 2006) (holding that a UAO constitutes a civil action
under Section 13(f)(1)).

Occidental Chemical Corp. v. 21st Century Fox America,
Inc., et al. Civil action No. 2:18-cv-11273-MCA-LDW, ECF
Dkt. 647 (D. N.J. July 31, 2019) (internal quotation marks
and citations eliminated).

Prior to the Supreme Court’s 2021 decision in Guam v.
United States, the Second Circuit had held that a non-CER-
CLA settlement cannot trigger the statute of limitations;
the Third, Seventh, Ninth, and D.C. Circuits had all held
otherwise. Compare Consol. Edison Co. of New York v. UGI
Utilities, Inc., 423 F.3d 90, 95 (2d Cir. 2005), with Gov't of
Guam v. United States, 950 F.3d 104, 114 (D.C. Cir. 2020),
and Refined Metals Corp. v. NL Indus. Inc., 937 F.3d 928,
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Chicago Bridge & Iron Co., 735 F.3d 131, 136 (3d Cir. 2013).

See Guam v. United States, 141 S. Ct. 1608, 1612 (2021).
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Bernstein, 733 F.3d at 212-14, cert. denied, 571 U.S. 1175
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of liability” and “condition[ed]” release of settled claims on
“complete performance”), with Asarco., 866 F.3d at 1124
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44 | THE PRACTICAL REAL ESTATE LAWYER

SEPTEMBER 2023



Circuits[]” but holding that a RCRA consent decree that
was “replete with references to Asarco’s continued legal
exposure”“fails to resolve Asarco’s liability”).
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D.C. 2018).
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91 Id.
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97 Georgia-Pac. Consumer Prod. LP v. NCR Corp., 32 F.4th at
544,
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99 Id.
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