
48  |  THE PRACTICAL REAL ESTATE LAWYER JULY 2024

MARTYE KENDRICK is Of Counsel at Greenberg Traurig. She handles matters relating to
tax-exempt bond financings, commercial real estate transactions, structured finance, and tax. A 
committed public advocate, she advises school districts, municipalities, and other public entities 
on their tax-exempt and taxable bond financings, real estate matters, and special projects. Her 
areas of concentration are public finance (bond counsel, underwriter’s counsel, disclosure counsel) 
and real estate (acquisitions and dispositions, rights-of-way, easements, and special projects). With 
her experience in tax law, she also has served as tax counsel to issuers to opine on the tax-exempt 

status of their bond financings. Since 2013, Martye has served on the City of Houston Water Adjustment Board. She also 
serves on the Harris County-Houston Sports Authority Board. She was listed among The Best Lawyers in America and 
has received the following honors: Outstanding Business Leader in Law, Houston Business Journal; Top 100 in Texas, The 
National Black Lawyers; and West Houston Association Rising Leader.

JAMES D. MASTERMAN is a Partner at Greenberg Traurig. He is a trial lawyer with a broad
range of experience in eminent domain and real estate valuation litigation, including tax proceed-
ings and lease arbitrations, and in the litigation of land use and property rights issues. His rep-
resentation of commercial, industrial, and residential property owners and developers requires his 
appearance in federal court, bankruptcy court, and state and administrative courts throughout 
New England. His advice is sought by multi-property clients on a national basis on all aspects of 
eminent domain and by developers seeking public assistance with land assemblage for large-

scale, public-private partnership projects. Jim served as chair of the American Bar Association’s Committee of Condem-
nation and Land Use Litigation and is a frequent lecturer and writer on the topic. He was listed among the Massachusetts 
Super Lawyers and The Best Lawyers in America and has received the following honors: US News–Best Lawyers, Real 
Estate–Litigation; Lawyer of the Year, Eminent Domain and Condemnation Law; and Top Lawyers–Eminent Domain, 
Boston Magazine.

INTRODUCTION

It is axiomatic that “you can’t get the value right if 
you get the highest and best use wrong.”1 There 
may be no more fundamental concept in the valu-
ation of property under the Fifth Amendment’s just 
compensation clause than that fair market value is 
determined in light of a property’s highest and best 
use.2 It is well-established that market value and 
highest and best use are connected—the market 
value of a property is the value of the property at its 
highest and best use.3 

This article will explore highest and best use, its 
analytical definitions, both legal and appraisal, and 
the evidentiary application to assist in preparing the 
expert witness for trial. 

APPRAISAL AND LEGAL DEFINITIONS

Appraisal Definitions

The Uniform Standards of Professional Appraisal 
Practice (USPAP) Rule 1-3 provides: 

When necessary for credible assignment results 
in development a market value opinion, an 
appraiser must … (b) develop an opinion of 
the highest and best use of the real estate. 
Comment:  An appraiser must analyze the rel-
evant legal physical and economic factors to 
the extent necessary to support the appraiser’s 
highest and best use conclusion(s).4

The Appraisal of Real Estate defines highest and 
best use as “[t]he reasonable probable use of prop-
erty that results in the highest value.”5
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The Dictionary of Real Estate Appraisal has a similar 
definition:

The reasonably probable and legal use of prop-
erty that results in the highest value. The four 
criteria that the highest and best use must meet 
are legal permissibility, physical possibility, 
financial feasibility, and maximum productivity.6 

A thorough analysis of highest and best use issues 
provides a firm foundation for the appraiser’s opin-
ions and helps the appraiser identify the most likely 
purchaser for the property in the open market.7 
Highest and best use is that reasonable and prob-
able use that supports the highest present value, as 
defined, as of the effective date of the appraisal.8 

The four criteria to determine highest and best use 
are:

• Legal permissibility: Is the proposed use legal 
under existing zoning or other applicable rules, 
regulations, and bylaws as of the date of value? 
If not, is there a reasonable probability of secur-
ing legal entitlements (e.g., permits, zoning 
variances)? 

• Physical possibility: Can the land physically (size, 
shape, frontage, access, wetlands) support, sus-
tain, promote, and accommodate the proposed 
use?

• Financial feasibility: Can the land be developed 
to the use proposed in a financially sound man-
ner? Is the cost associated with achieving the 
proposed future use (e.g., demolition, site prep-
aration, environmental remediation) reasonably 
related to the return generated in terms of value 
(and profit)?

• Maximum profitability: Will the proposed use 
produce the highest economic land value and 
generate both a return of and a return on the 
capital invested?9

The tests of physical possibility and legal permissi-
bility must be applied before the tests of financial 
feasibility and maximum profitability as “[t]here is 

little to be learned from analyzing the financial fea-
sibility of an illegal, or physically impossible, use.”10  

These four tests have the following three essential 
components: (i) a property’s physical, legal, and 
locational attributes; (ii) the economic demand 
for the potential alternative uses of the property; 
(iii) estimates of the financial rewards for each alter-
native use.11  

Legal Definitions
Legal definitions should be, and are, aligned with 
appraisal standards. The US Supreme Court has 
stated the rule as follows: An owner of lands sought 
to be condemned is entitled to their “market value 
fairly determined.”12 That value may reflect not 
only the use to which the property is presently 
devoted but also that use to which it may be readily 
converted.13 

According to the prevailing holdings in the states, 
highest and best use is that use of the property, 
among all those reasonably probable uses, that 
impacts the reckonings of the willing buyer and 
seller when arriving at the most probable selling 
price for a property in a free and open market. High-
est and best use is that alternative from among all 
reasonable alternatives that will bring the highest 
value return to the owner, taking into consideration 
site capacity, infrastructure, neighborhood condi-
tions, zoning trends, and data dealing with costs 
and values. Highest and best use is not restricted 
to the existing use of the property by the owner at 
the time of the taking (date of valuation), nor nec-
essarily only those uses allowed as a matter of law 
(e.g., by zoning). In determining market value, a fact-
finder may consider all uses to which the property 
is reasonably adaptable and for which it is (or in all 
reasonable probability will become) available within 
the foreseeable future. The probability of a proper-
ty’s use for all purposes, present and prospective, for 
which it is either presently adapted and/or to which 
it might in reason be applied, must be considered. 
It is the legal, possible, and probable employment 
that will give the greatest present value to land or 
realty while preserving its utility. With discounts for 
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likelihood of being realized and for futurity, the val-
ues of potential uses of land taken are elements that 
should be considered in fixing just compensation.14 

Each state has its own legal definition of highest 
and best use and while there are variations, they all 
reflect a common approach. A few examples:

• Alabama: Highest and best use is the highest 
use to which the property could reasonably 
have been put.15 

• Arizona: Market value must be determined 
only by uses for which the land is adaptable 
and available.16 An exception to the general rule 
exists when land sought to be condemned is 
not presently available for a particular use, but 
the evidence tends to show a reasonable prob-
ability of a change in the near future.17 There 
must be evidence of reasonable probability as 
distinguished from possibility and speculation 
in order for the exception to apply.

• California: “The property taken is valued based 
on the highest and best use for which it is geo-
graphically and economically adaptable”18 (i.e., 
the highest and most profitable use to which the 
property might be put in the reasonably near 
future, to the extent that the probability of such 
a prospective use affects the market value).19 

• Georgia: In the estimation of value of land 
taken for public uses, it is not restricted to its 
agricultural or productive qualities, but inquiry 
may be made as to all other legitimate purposes 
to which the property could be appropriated. 
The test in such cases is whether the land could 
be used for other purposes, not whether the 
land would be used for other purposes.20 In this 
regard, “[t]he jury [should be] allowed to inquire 
as to all legitimate purposes, capabilities and 
uses to which the property might be adapted, 
provided that such use [is] reasonable and prob-
able and not remote or speculative.”21 

• Illinois: Highest and best use is the present use 
to which property is actually put or any capac-
ity for future uses which may be anticipated 
with reasonable certainty.22 Vacant or improved 

land should be valued at the reasonably prob-
able and legal use of the land that is physically 
possible, appropriately supported, financially 
feasible, and that results in the highest value. 
The four criteria the highest and best use must 
meet are legal permissibility, physical possibility, 
financial feasibility, and maximum productivity.23 

• Indiana: Highest and best use is the legal use of 
land or buildings which will bring the greatest 
economic return over time.24 

• Louisiana: That use of property most favorably 
employed to which property is adaptable and 
may reasonably be put in the not-too-distant 
future as determined as of the time of taking.25 
The highest and best use of property involved 
in an expropriation suit is that to which it is best 
adaptable in the not-too-distant future and 
which is not speculative or remote.26 

• Massachusetts: Because the determination of 
fair market value is based on what a reasonable 
buyer would believe the property to be worth, 
the highest and best use of the property is not 
limited to the present use of the property but 
also includes potential uses of land that a rea-
sonable buyer would consider significant in 
deciding how much to pay.27 With discounts for 
the likelihood of being realized and for futurity, 
the property may be valued for any potential 
use that maximizes its value in the marketplace.28 

• Mississippi: When assessing damages, the 
lower court is not limited to just the property’s 
highest and best use for the moment but may 
consider the value of the property with refer-
ence to any use for which the property is rea-
sonably adaptable.29 Property may have several 
available uses and purposes and consideration 
must be given to the fair market value of each 
use and purpose.30 

• New Hampshire: Highest and best use are the 
actual or potential uses that would produce a 
property’s maximum economic value.31 

• New Jersey: Highest and best use is that use 
which is both legally permitted and physically 
possible, which will provide the highest net 
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return to the owner.32 It is broadly defined as the 
use that at the time of the appraisal is the most 
profitable, likely use or the available use and 
program of future utilization that produces the 
highest present land value provided that use has 
as a prerequisite a probability of achievement.33 

• New Mexico: Determination of highest and 
best should be made with regard to the existing 
business or wants of the community, or such as 
may be reasonably expected in the immediate 
future.34 

• New York: In the determination of highest and 
best use, the appraiser “must take into consid-
eration all restrictions including current zoning, 
and all encumbrances on the land, as well as the 
lease term.”35 A determination of highest and 
best use of property must be based on evidence 
of a use which reasonably could or would be 
made of the property in the near future.36 

• Ohio: Highest and best use is the most valuable 
and best use to which the property could rea-
sonably, practically, and lawfully be adapted.37 

• Texas: Highest and best use is the reasonably 
probable and legal use of vacant land or an 
improved property, which is physically possible, 
appropriately supported, financially feasible and 
that results in the highest value.38 

• Virginia: Evidence of the reasonable probability 
of rezoning is to be allowed when known facts 
make such a determination possible.39 

• Wisconsin: Highest and best use is the pres-
ent or prospective use for which the property 
is adapted and to which it reasonably might be 
applied.40 

Vacant and Improved Land 
Appraisal theory and practice recognize that the 
determination of highest and best use may be influ-
enced by the nature, age, and usefulness of any 
existing improvements on the land. Not all improve-
ments add value to the land. The highest and best 
use of a property must be determined as if vacant 
and improved.41 The difference in value between 
existing use as improved and value for a future use 

will then become apparent.42 And the existence of 
an improvement does not necessarily limit the high-
est and best use of the land to that improvement. 
The improvements may be so dilapidated and obso-
lete (e.g., physically, functionally, or economically) 
or underutilize the capacity of the land (e.g., allow-
able density) so as to be a burden on the land which 
would then have to be removed in order to maxi-
mize the property’s value.

Improvements that would otherwise be physically 
sound or productive for a particular use might be 
undercut by identifiable trends in the market for 
land in the immediate vicinity, rendering the prop-
erty’s improvements obsolete. For example, high-
rise apartment buildings may be the development 
of choice in the neighborhood of traditional low-
rise residential. Or a building may produce good 
income, but only by using a portion of the total land 
parcel or by failing to take maximum advantage of 
allowable density pursuant to local zoning param-
eters. Or a site may have a higher value if suitable 
for improvements, but demolition costs or environ-
mental remediation may be so costly as to make the 
potential use financially unfeasible to achieve.43 

Vacant land may have an alternative highest and 
best use as improved. The concept of highest and 
best use of real estate as improved pertains to the 
use that should be made of an improved property 
in light of the existing improvements and the ideal 
improvement described at the conclusion of the 
analysis of highest and best use as though vacant.44 
The determination of highest and best use requires 
the appraiser to determine whether the improve-
ment contributes to the fair market value of a sub-
ject property or is a burden on the land that must 
(or hypothetically would have to) be removed in 
order to maximize the property’s value. Regardless 
of an appraiser’s ultimate determination, however, 
appraisal analysis of the highest and best use of 
property as both vacant and as improved should 
be as specific as the market suggests through mar-
ket analysis. The specificity of the ideal improve-
ment can test the reasonableness of the highest 
and best use conclusion and affects the comparable 
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properties that might be analyzed in the application 
of the approaches to value.45 

Interim Use
Highest and best use does not equal highest and 
best interim or transitional use. Interim use is the  
“[t]he use contemplated by the market participant 
that the subject real estate can be put to while wait-
ing for certain subsequent factors to occur.”46 The 
most common example in an urban setting of an 
interim use is a parking lot 47which may generate sub-
stantial income but is less valuable than its present 
value for future use as an office building on the same 
site. A rural example would be the temporary use of 
land for agricultural purposes with the expectation 
for future development as a residential subdivision.

While valuation is based on the present value of the 
future potential use (e.g., present value of future 
benefits) and not the interim use, in some instances 
the two are not mutually exclusive but rather com-
plimentary, in which case interim use can contribute 
to the overall highest and best use of the property.48 
However, care should be taken to avoid appraisals 
predicated upon lengthy interim use periods. “To 
estimate an interim use period longer than five years 
can be considered speculation and conjecture.”49  

EVIDENCE OF HIGHEST AND BEST USE
Once the working definition of highest and best 
use has been established, the first step is to start 
with an expansive list of potential use alternatives 
which is then winnowed down to those uses which 
satisfy the four-prong test of highest and best use 
and are susceptible of proof. All illegal, illogical, and 
otherwise financially and physically unfeasible alter-
natives should be eliminated from consideration. 
Uses that are possible but are so remote and specu-
lative that they are unlikely to influence the market 
should be identified, tested for market demand, and 
rejected if none appears reasonable. Consideration 
cannot be given to uses which are purely specula-
tive and unavailable.50 

All uses, at least initially, may be considered. It has 
been argued that uses which do not produce a 

monetary return, as well as those uses that have as 
their sole attribute some incalculable benefit to the 
community in general, must be excluded from the 
appraiser’s consideration (e.g., amenity contribu-
tion to a community from a planned project, such as 
the public space in a park-like area).51 Rarely has an 
appraiser merely disregarded passive recreational 
or conservational use as potentially highest and 
best because neither produces income. For exam-
ple, conservation use may provide an adequate 
basis for highest and best use, or a combination of 
a for-profit use and a passive recreational use may 
also be appropriate. As discussed further below, 
the best approach is to consider all uses and then 
decide what can be proved by market or other evi-
dence of value.

Physically Possible
Evidence of the physical characteristics are most 
commonly proved by instrument (e.g., deed, plan, 
or plat) showing the property’s land area, dimen-
sions, and configuration. Documentary evidence as 
to characteristics or overcoming physical obstacles 
(e.g., unsuitable soils, ledge, wetlands) is supple-
mented by expert opinion by engineers or surveyors. 

Legal Permissibility
Legal permissibility can be proved by expert opin-
ion, a document, order, or decision. In nearly all 
jurisdictions, however, legal definitions tend to be 
a variation on the basic theme that market demand 
and market trends will present the most compelling 
evidence of highest and best use. A landowner must 
show that a market in fact existed on the date of tak-
ing or would be reasonably likely to exist in the near 
future for a proposed highest and best use, regard-
less of whether the property was being put to that 
use at the time of the taking (date of valuation).52 The 
existing use of property, in any case, is its presumed 
highest and best use; however, this presumption 
can be rebutted by showing a reasonable probabil-
ity that the land was adaptable or would likely be 
needed in the near future for another use, as dic-
tated by market demand or current market trends.53 
“[T]he mere physical adaptability of the property is 
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insufficient to discharge the burden of proving the 
existence of the market.”54 

Existing Use
There may be no better example of the divergence 
between theoretical and evidentiary highest and 
best use than when the existing use of a property 
is arguably its highest and best use. For the con-
demnee, trial strategy may be influenced by wish-
ful consideration of a theory of highest and best use 
which may have some allure, possibly driven by an 
owner’s opinion of value, but is difficult to prove in 
the market. Millions of dollars in an eminent domain 
case may be predicated on a theory of a higher and 
best use that looks good on paper but has limited 
foundation in the market. For the condemnor, the 
prospect of capping damages by valuing the exist-
ing improvement as highest and best may ignore 
demonstrable market trends. Before rejecting or 
embracing the existing use as highest and best, the 
eminent domain lawyer must determine what evi-
dence is available to prove each.

If it is determined that the property is being put 
to its highest and best use as of the date of taking 
(i.e., date of value), then fair market value should 
be proved by valuing the property for that use. Evi-
dence that the existing use is its highest and best 
is readily available and often most persuasive.55 
Photographs of the property as it existed and was 
being used at the time of valuation may be more 
persuasive to a jury than artistic renderings of 
future use even if such future use is conceivable. In 
those jurisdictions where the finder of fact may or 
is required to take a view, the use of the property 
actually seen on the view may also be the most per-
suasive. If the improvements have been demolished 
as of the date of the view, then the surrounding area 
may be indicative of existing uses (e.g., a residential 
proposed future use in a manufacturing/industrial 
area). It is often easier to prove highest and best use 
when the condemned property used for a single-
family residence is to be valued as a single-family 
residence, the land being subdivided is valued as a 
subdivision, an office building is valued as an office 
building, or a warehouse is valued as a warehouse. 

Neither the appraiser nor the finder of fact is asked 
to project or hypothesize a future use for the prop-
erty or to visualize some future development alter-
native that could have been built had the property 
not been taken. Predicate witnesses are generally 
not required for proof of value for the existing use, 
unless a modification to the existing use is proposed 
(e.g., an increase in density). It has been held that 
there is a presumption that the existing use is high-
est and best which a landowner can rebut only “by 
showing a reasonable probability that when the 
taking occurred, the property was adaptable and 
needed or would likely be needed in the near future 
for another use.”56 

In virtually every jurisdiction, the owner is permitted 
to testify as to the market value of his or her prop-
erty. Although market value is typically established 
through expert testimony, expert testimony is not 
required.57 However, the decision whether a prop-
erty owner should testify is generally a matter of 
persuasion rather than an evidentiary prerequisite. 
Unless the owner is in the real estate business or has 
bought the property for investment purposes, own-
ers tend to be more persuasive when they describe 
how the property was being used rather that what 
they thought the property could be.58 An owner’s 
description of the property, how it was used, and its 
benefits and amenities serve as a valuable founda-
tion for appraisal opinion. Evidence that the owner 
has invested in developing the property for a par-
ticular use is generally more persuasive than a mere 
plan for future action.59 

The existing use of raw land has market value even 
though it is not currently being used for any particu-
lar purpose. The most common example is the high-
est and best use of raw land held for future develop-
ment. But not all land valuation assignments should 
simply assume that the highest and best use of raw 
land is its development potential. Raw land may 
have value without projecting a specific hypotheti-
cal future development. There is a demonstrable 
market for assemblage purposes, for land banking 
purposes, for buffer and for an abutter’s purposes. 
One court went so far as to opine that highest and 
best use may simply be land use “speculation,” that 
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is, holding the property for some future use so long 
as the value is the present value for that future use.60 

Future Use
If the property is being used for some purpose that 
fails to take maximum advantage of the property’s 
physical attributes (e.g., its size, shape, location, 
etc.), its legal advantages (e.g., zoning), or its mar-
ketability (e.g., demand), and there is evidence that 
the market would react favorably to some other use, 
the property may be valued for any potential use to 
which the property might reasonably be adapted.61 
Fair market value may be based on proof that the 
highest and best use is a use for which the property 
is adaptable and needed or likely to be needed in 
the reasonably near future.62 The market value of 
property includes its value for any purpose to which 
it may be put. If, by reason of its surroundings, its 
natural advantages, its artificial improvements, or its 
intrinsic character, it is peculiarly adapted to some 
particular use, all the circumstances which make up 
this adaptation may be taken into consideration.63 
So long as the potential use is shown to be more 
than merely some yet-to-be-conceptualized, unde-
fined plan for the future, property may be valued for 
that probable future use.64 When the highest and 
best use is other than its existing use, the burden 
of proof falls on the party who claims the different 
use.65 

Often the fair market value of land taken is esti-
mated based on a legally permissible future use. 
Legally permissible higher and better future uses 
for an underutilized property take advantage of 
land use rules and regulations in place to enhance 
value. A demonstrable market exists for land avail-
able as a matter of right for a higher and better use. 
For example, many industrial zones also allow office 
use, many existing improvements fail to take advan-
tage of allowable density, and many large residen-
tial estates may be subdivided as a matter of right. 
It is common to value both unimproved and under-
improved property as consistent with prevailing 
zoning as a matter of right. Even an offer to purchase 
intending to dedicate the land to another use has 
been admitted as evidence of potential future use.66 

Merely possible uses that are unduly speculative or 
conjectural, uses that are so remote from the real-
ity of the marketplace that they would not figure 
materially in the reckonings of the willing buyer and 
seller, are not highest and best uses and are excluded 
from the calculation of market value.67 In determin-
ing value, a jury may consider existing zoning and 
possible or probable future zoning changes which 
are sufficiently likely to have appreciable influence 
upon present market value.68 It is within the trial 
judge’s discretion whether the evidence presented 
demonstrates that the market would have consid-
ered the potential use as so likely to eventuate and 
so imminent to occur that the property’s fair market 
value may be determined by considering how that 
potential use impacted value. Witnesses are not per-
mitted to enter the realm of speculation and swell 
damages beyond market by fantastic visions as to 
future exigencies.69 An appraiser is also not permit-
ted to explore unreasonably the details of particular 
plans of development that are still essentially specu-
lative. For example, many jurisdictions exclude the 
subdivision method of valuation unless it can be 
shown that there was a plan in progress.70 

The value of yet-to-be-developed land or of 
improved property with a different historical or 
existing use may be influenced by its potential for 
a future more valuable use.71 The property is not to 
be valued assuming that it had been dedicated to 
the future use, but value is to be arrived at taking 
into consideration the full extent that the prospect 
of demand for such use affects market value.72 

If highest and best use is some use other than the 
existing use, then fair market value is the value 
impacted by the reasonable probability of being 
able to achieve the potential, future use. The value of 
a future, potential use is the present value impacted 
by the property’s suitability for future use.73 With 
discounts for the likelihood of being realized and for 
futurity, the property may be valued for a potential 
use that maximizes its value in the marketplace.74 
Fair market value may then reflect what an astute 
buyer would pay for the probability factor (not 
the value of the property rezoned).75 This may be 
shown either by enhancing the present value by the 
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reasonable probability of achieving the future use 
or discounting the indicated future value because 
the subject only has a reasonable probability of 
achieving the highest and best use. These are both 
appraisal issues of judgment and are susceptible of 
proof by market data.76 

Proof of value for a future use, as well as the likeli-
hood of achieving a higher and better future use, 
may be proved by market data. Cases exist in virtu-
ally every jurisdiction in support of this proposition.  

Overcoming Legal Prohibitions and 
Development Handicaps

Potential future highest and best use may also be 
shown to be a legally prohibited use at the time of 
the taking (date of value). Illegality of use may be 
based upon the existing law, in relation to the rights 
of other persons, or those of the public.77 If highest 
and best use is some use not legally permitted as of 
the date of value, it must be demonstrated that there 
is a reasonable probability that the legal prohibition 
or restriction will be varied, modified, or removed 
in the reasonably near future so as to have an influ-
ence on market perception that the proposed future 
use is likely to eventuate. If the property is to be val-
ued for a potential, yet prohibited use, the burden 
falls on the proponent to demonstrate that there is 
a reasonable probability that an illegal use may be 
permitted at some future, commercially reasonable 
time so as to figure materially in the reckonings of 
the hypothetical buyer and seller.78 Of course, if the 
experts agree and both base their opinions on the 
reasonable probability of a rezoning, then evidence 
of that value is admissible.79 

The effect upon the value of the property of a prob-
ability of achieving the higher and better use or of 
the market’s perception of the probability of achiev-
ing a higher and better use may be taken into consid-
eration by the appraiser. It may be shown by expert 
testimony, by the testimony of actual parties to a 
sale or by market data that the highest and best use 
is to hold certain property for future development 
based upon evidence that there is a probability of 
rezoning to permit a more valuable or intense use 

sometime in the foreseeable future. Developers and 
investors may purchase undeveloped tracts in antic-
ipation of zoning changes that yield greater profit-
ability because of increased densities or changes in 
use classification. Frequently, they hold real estate 
for future development with expectations of such 
zoning changes.

Zoning and Regulatory Constraints
Highest and best use may be a more intense or dif-
ferent use than that permitted by the zoning in 
effect as of the date of value. Zoning is a limit on the 
use of land adopted to promote the most appropri-
ate use of real estate throughout the municipality, 
often at the expense of the most profitable use.80 
Land value for the highest and best use must reflect 
governmental and private regulations imposed 
upon the property and existing as of the date of 
value.81 Examples of governmental restrictions on 
the use of land include zoning restrictions, subdivi-
sions rules and regulations, board of health regula-
tions, and building restrictions specifying set-back, 
height, ground coverage, fire, and building codes. 
Private restrictions include easements, rights-of-
way, subdivision deed restrictions, covenants, servi-
tudes, and conditions.82 

An opinion of value which simply ignores the 
existing regulations (including zoning) or merely 
assumes a change in zoning without proof that a 
zoning change or a variance was reasonably prob-
able may be excluded in many jurisdictions as a 
matter of law.83 Conversely, an opinion that merely 
assumes the applicability of a regulatory restriction 
is subject to evidence that the land is not subject 
to the regulation at all. Neither the landowner nor 
the taking authority should assume that a particular 
land use regulation applies to the subject property 
or that a variance may be granted.

Market value may be shown to reflect a highest and 
best use that might be achieved only if there is a 
reasonable probability that zoning restrictions in 
place at the time of the taking may soon be lifted 
or of a reasonable probability that a special permit 
or license may soon be granted.84 Though a higher 
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and better use may not be legally permissible as of 
the date of value, market value may be established 
by demonstrating that there exists a reasonable 
probability of overcoming development handicaps 
or unfavorable zoning.85 Fair market value may then 
reflect what an astute buyer would pay for the prop-
erty as influenced by the probability factor, not the 
value of the property rezoned.86 

The reasonable probability of a zoning change is a 
question of fact. In the face of an existing restric-
tion, the burden is on the proponent to prove that 
either the restriction applies or that it does not.87 As 
a threshold matter, the proponent of the evidence 
must “come forward with reliable evidence that the 
feasibility, suitability, and practicability of its pro-
posal make it reasonably probable that develop-
ment handicaps like zoning will be overcome and 
the requisite approvals will be secured.”88 The trial 
court must be satisfied that evidence of a prospec-
tive zoning change is sufficient to warrant a deter-
mination that such a change is reasonably probable. 
If that preliminary finding is made, then the jury 
is to decide whether the change is likely to occur 
and, if so, whether the change has any impact on 
value. The question then becomes whether a buyer 
and seller would reasonably believe that regulatory 
constraints could be overcome and, if so, whether 
this prospect would have an impact on the value of 
property “regardless of the degree of probability.”89 
In determining value, the property must be evalu-
ated with the restrictions of the existing zoning in 
mind and consideration given to the impact upon 
market value of the likelihood of a change in zoning.90 

This may be done either by determining the 
subject property’s value as rezoned, minus a 
discount factor to allow for the uncertainty that 
rezoning would actually take place, or by deter-
mining the property’s value with its existing 
zoning, plus an incremental factor because of 
the probability of rezoning.91  

Reasonable probability of overcoming zoning or 
other legal impediments may be demonstrated by 
introducing evidence that:

• On prior occasions the permit granting author-
ity or board granted the permit, the special per-
mit, the variance, or other relief;

• The zoning classification itself contemplated 
change;

• The surrounding land had changed sharply in 
character and use and the subject property is 
located in proximity to areas already developed 
in a manner compatible with the intended or 
potential use;

• Demand for the use evidenced by increased 
demand for property dedicated to the intended 
or potential use in the area and nearby parcels 
have been rezoned as a consequence of changes 
in use in the vicinity; identifiable trends indicate 
that a rezoning is reasonably probable;

• The report of a zoning advisory council recom-
mended a change in zoning;

• A comprehensive development plan, public or 
private, has been approved and initiated change 
in the zoning and regulatory climate;

• Post-taking zoning amendment adoption of a 
previously considered change;

• The property was particularly well suited for a 
use prohibited by the zoning;

• The municipality or economic development 
agency encouraged industries to locate near 
the property on land regulated by the zon-
ing restrictions which were later overcome or 
changed;

• The proposed zoning would not harm surround-
ing property, would be advantageous to the 
public and be a reasonable use;

• Acquisition of an off-site easement easing physi-
cal constraints and making higher and better 
uses likely to eventuate with zoning relief;

• The wetlands advisory board granted orders of 
conditions allowing filling, crossing of wetlands 
and/or building in the buffer or other permis-
sions contemplated by proponent;

• An unrelated urban renewal or economic rede-
velopment plan increased the likelihood of 
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development in the area or a feasibility study 
commissioned by the proponent of a certain use 
that took into account zoning, demographics, 
employment facilities and public utilities; or 

• Local development office sought to attract cer-
tain industries for uses which required variances 
being granted or changes in existing regula-
tions, or employment base is suitable for an 
expansion of a use where land is otherwise lim-
ited by zoning or other regulation.92

The reasonable probability of a zoning change may 
also be shown by predicate, opinion testimonial 
evidence. Evidence of potential zoning changes 
can come from an expert whose opinion is based 
upon an investigation of actual zoning changes by 
the zoning authority on similar properties in similar 
locations.93 A qualified witness may give an opinion 
about what an owner might expect in the way of 
zoning action. The witness may not give an opinion 
that a zoning board will approve, but only whether 
there is a reasonable probability that the board 
would act favorably.

Change in Circumstances
Analogous is a wide range of reasonably probable 
change that may impact highest and best use and, 
therefore, its fair market value. If there is evidence 
(which may be an expert opinion) that the market 
would respond favorably, evidence may also be 
offered to demonstrate how a real estate profes-
sional would approach and overcome a myriad of 
development problems, not solely zoning. Evidence 
of the likelihood of land acquisition by a hypotheti-
cal willing buyer for better access, the possibility of 
adjusting wetlands problems on site, the likely relo-
cation of a major road, and the favorable support 
for development by the municipality or the permit-
granting authority may evidence reasonably prob-
able change. 

Market value may then reflect a premium based on 
a reasonable expectation of improving the develop-
ment capacity of the land. The value of the premium 
would be a function of factors including the location 
of the land, the number of development obstacles to 

be solved or overcome, the time estimated to solve 
them, the cost of carrying the land while attempts 
are made to solve the problems, and the strength of 
evidence indicating that the problems will, indeed, 
be solved. Value is impacted by how much more 
would be paid for the property which enjoyed the 
reasonable probability of overcoming development 
handicaps, not the value of the land as if the devel-
opment problems had, in fact, been solved or did 
not exist. 

The Project Influence Doctrine
Value of property taken can neither be enhanced 
nor diminished by the project for which the taking 
is made. This is settled law in nearly every jurisdic-
tion and is often referred to as the project influ-
ence doctrine, or the project-enhancement rule. A 
landowner is entitled to the fair market value of its 
property unaffected by any influence owing to the 
project, the impending taking, or knowledge that 
the taking may occur.94 The critical consideration is 
“whether the [taken] lands were probably within the 
scope of the project from the time the government 
committed to it.”95  

In determining market value, the project-enhance-
ment rule, as promulgated in Texas courts, provides 
that the factfinder may not consider any enhance-
ments to the value of the landowner’s property that 
result from the taking itself.96 The doctrine or rule 
also has applicability to a determination of whether 
reasonably probable change influences highest 
and best use. The grant of a special permit to a city, 
town, or government agency (or the fact that the 
government developed a property to a use previ-
ously prohibited) is not necessarily highly probative 
of the probability that the permit or change would 
have been granted to a private petitioner or that the 
property could have been privately developed for 
the same use. Where the change in zoning results 
from the taking or from the public project for which 
the taking was made, the evidence that the hypo-
thetical developer could have expected to receive 
the same zoning or other regulatory relief is likely to 
be excluded. Similarly, a post-taking zoning amend-
ment that acts to the benefit of the taking authority 
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may not indicate that a private developer could have 
obtained the zoning change. Care must be taken 
to distinguish between availability for public use, 
which constitutes availability even in private hands, 
and availability which is peculiar to the government. 
Evidence tending to blur that distinction may be 
excluded even though the change in question may 
have significant relevance to market value. 97

If, however, a taking is made for precisely the same 
use as that proposed by the owner, the fact that the 
condemnor eventually dedicated the land to that 
particular use does not preclude the owner from 
advancing the use as highest and best. The con-
demnor’s use of the property may be relevant to the 
subject’s adaptability, suitability, and practicability 
of the proposed or intended use.98 

Assemblage
The doctrine of assemblage applies when the high-
est and best use of separate parcels involves their 
integrated use with lands of another. If applicable, 
this doctrine allows a property owner to introduce 
evidence showing that the fair market value of the 
owner’s real estate is enhanced by its probable 
assemblage with other parcels. The basis for the 
doctrine of assemblage can be found in Olson v. 
United States, where the court stated:

[j]ust compensation includes all elements of 
value that inhere in the property, but it does 
not exceed market value fairly determined... 
The highest and most profitable use for which 
the property is adaptable and needed or likely 
to be needed in the reasonably near future is to 
be considered. ...The fact that the most profit-
able use of a parcel can be made only in com-
bination with other lands does not necessarily 
exclude that use from consideration if the possi-
bility of combination is reasonably sufficient to 
affect market value.99

A distinct, but related, concept is unity of use where 
separate parcels may be valued as one whole even 
if not physically contiguous. The classic federal case 
is Baetjer v. United States, where the federal govern-
ment condemned two tracts used to raise sugar 

cane by the same owner who also owned the sugar 
processing plant located on another island and 
not taken.100 The court ruled that the owner was 
entitled to severance damages to the property not 
taken. “Contiguous tracts may be ‘separate’ ones if 
used separately [citation omitted] and tracts physi-
cally separated from one another may constitute a 
‘single’ tract if put to an integrated unitary use … 
Integrated use, not physical contiguity, therefore, is 
the test.”101 

Generally, there are three factors to consider in 
determining whether parcels are separate and inde-
pendent or a single tract: “physical contiguity, unity 
of ownership, and unity of use.”102 In evaluating unity 
of use, courts look to the following criteria: (i) intent 
of the owner; (ii) the adaptability of the property; 
(iii) the dependence between parcels; (iv) the high-
est and best use of the property; (v) zoning; (vi) the 
appearance of the land; (vii) the actual use of the 
land; and (viii) the possibility of tracts being com-
bined in use in the reasonably near future.103 The 
“question is a practical one” whether “land in vari-
ous parcels, contiguous or close together, is to be 
treated as a unit.”104 “No doubt there are many cases 
in which the court is able to see, from the way in 
which they are divided and used, that different par-
cels of land, even if they adjoin one another, are to 
be regarded as distinct.”105  

In that connection the value may be determined in 
light of the special or higher use of the land when 
combined with other parcels; it need not be mea-
sured merely by the use to which the land is or can 
be put as a separate tract.106  But in order for that 
special adaptability to be considered, there must 
be a reasonable probability of the lands in ques-
tion being combined with other tracts for that pur-
pose in the reasonably near future.107  In absence of 
such a showing, the chance of their being united 
for that special use is regarded “as too remote and 
speculative to have any legitimate effect upon the 
valuation.”108 

Some courts have accepted assemblage (as dis-
tinguished from “plottage”)109 as an element of 
value only where there is unity of ownership over 
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contiguous lots.110 Other courts have refused to 
allow plottage or assemblage if the assemblage 
would require the use of property already owned 
by or in the process of being taken by the condem-
nor.111 Regardless of a jurisdiction’s requirement as 
to ownership of parcels, a condemnee must show 
that integration of the parcels is reasonably prob-
able and not speculative.

Partial Takings
As a general rule, in the case of a partial taking, the 
landowner is entitled to compensation measured, 
not by the fair market value of the portion taken, 
but by the diminution in the fair market value of his 
land caused by the partial taking. When only part of 
a target track is taken, the “just compensation” that 
the owner is entitled to receive consists of: (i) the 
market value of the part taken; and (ii) the diminu-
tion in value of the remainder due to the taking and 
construction of the improvements for which the 
target track is taken. When a part of a tract of land 
is taken for public use, just compensation includes 
recovery for the part taken as well as recovery for 
the damage visited on the remainder.112 

A property may have one highest and best use before 
the taking and a different highest and best use after. 
A taking of a portion of the land may impact the util-
ity of the improvements on the remainder, render-
ing them obsolete. A taking of a portion of the land 
only with the right to demolish an existing building 
on a portion of the land that remains (e.g., tempo-
rary construction easement with a demolition ease-
ment to remove structures) may remove the blight-
ing influences of an old structure and result in a 
betterment to the remainder for another higher and 
better use. A property may be large enough before 
the taking to support a development of sufficient 
density so as to absorb high site development costs, 
but after the taking be too small. In each case, what 
may have been one type of development before the 
taking, may have to be something different and less 
valuable after. 113

If only part of the land is taken, an analysis of highest 
and best use is performed on the property before 

the taking, without any consideration for project 
influence. After the taking, the owner is entitled to 
be paid for the loss in value as a result of the taking 
and any project influence that renders the remain-
der less valuable. A second highest and best use 
analysis is then required after the taking as well.114

Special Purposes Properties
Highest and best use is not necessarily a conven-
tional residential, commercial, or industrial use of 
the property. Highest and best use may be some 
special use which takes advantage of the unique or 
peculiar nature of the property, something unusual 
in how the property is situated, its adaptability for 
a particular use, or the unique nature of the prop-
erty’s improvements. These are so-called special 
purpose properties. 

Whether a property is special purpose is determined 
by focusing on the nature and characteristics of the 
property and a demonstrable lack of market activity 
for reliable evidence of value for this type of prop-
erty. It is not simply a question of lack of market that 
proves special purpose, nor is it that the property is 
simply unusual. Not every property which has a lim-
ited market or requires more than mere perfunctory 
application of conventional market-based valuation 
methodology is a special purpose property. A spe-
cial purpose property is difficult to value because 
something unusual, special, or peculiar inherent to 
the property limits the class of potential buyers on 
the open market. A special purpose property has 
unique physical design, special construction materi-
als, or a layout that particularly adapts its utility to 
the use for which it was built. The property is usu-
ally costly to modify to another, more conventional 
use, usually expressed in terms of economic imprac-
ticability.115 It is not to be expected that properties 
adapted or developed for a specialized use have 
a very active market. Once developed, such prop-
erties are rarely abandoned or sold. Service-type 
properties like churches, convents, hospital, country 
clubs, school and college premises, campgrounds, 
and buildings of religious and charitable societies 
are typical of those properties regarded as special 
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purpose. The burden of proving that the property 
taken is special purpose falls on the proponent.

Appraisers generally use three criteria to determine 
whether a property is special purpose: (i) physi-
cal design features peculiar to a specific use; (ii) no 
apparent market other than to an owner-user; and 
(iii) no feasible economic alternate use. The valu-
ation calls for integrating the concepts of highest 
and best use, special purpose properties, contribu-
tion, and value in use. Uses and value in use should 
receive the same analytical effort as the measure-
ment of value and description of the property. 
Even this approach may fail to fully value a special 
purpose property due to unrealized potential for 
another use.116  

That the highest and best use is special purpose 
does not necessarily mean that an appraiser is free 
to use unconventional approaches to value.117 When 
the trial judge makes a preliminary finding that the 
property is special purpose, the proponent of value 
is permitted much greater flexibility in the presenta-
tion of evidence of value, in particular its value for 
a special purpose, than would otherwise have been 
permitted had the property been dedicated to a 
more conventional use.

The following uses, regarded as special, have been 
recognized in various jurisdictions:

• Land Adapted to Park Use;118 

• Fee of Street;119 

• Beach Property;120

• Mill Site;121 

• Paper Mill;122 

• Gas and Gas Rights;123 

• Sand and Gravel;124 

• Utility Plant;125 

• Racetrack;126 

• Sports Arena/Stadium;127 

• Special Weight-Bearing Construction;128 

• Refrigeration Plant;129 

• Car Wash;130 

• Bowling Alley;131 

• Armory;132 

• Chicken Farm;133 

• Church;134 

• Fraternal Lodge;135 

• Limited Purpose Industrial Plant;136 

• Timber;137 

• Medical Center.138 

CONCLUSION
The concept of highest and best use is fundamental 
to the valuation of real estate. Differences in highest 
and best use also result in some of the more mate-
rial disputes as to value in eminent domain cases. 
Understanding the appraisal and the evidentiary 
rules will enhance the likelihood of a more success-
ful result.
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