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“This land is your land, this land is my land.

This land was made for you and me.”

—Woody Guthrie 

INTRODUCTION
The iconic Woody Guthrie Song “This Land Is Your 
Land” is a song celebrating the great diversity of 
landscapes which define the geography of the 
United States, from spring-fed turquoise rivers and 
unique and vast deserts to awe-inspiring mountain 
precipices and prairies that hold countless ecosys-
tems and mythologies. The United States govern-
ment holds many of these public lands in trust for 
the whole of the American people, providing an 
opportunity both to engage with these wondrous 
spaces and to protect their beauty for generations 
to come.

Throughout American history, different presidential 
administrations and congresses have dealt with fed-
eral lands in a variety of ways—reflecting the com-
plexities implicit in land being both yours and mine. 

There have been periods that focused on land con-
servation—famously, during the Teddy Roosevelt 
administration—and others on resource extrac-
tion—most recently, during the Donald Trump 
administration. Many of the most famous (and con-
troversial) actions of both administrations regard-
ing federal lands center on their use of the Antiq-
uities Act of 1906, which enables the President to 
establish, modify, and possibly disestablish national 
monuments. This executive branch authority exists 
in tension with Congress’s ability to pass legislation 
creating, modifying, and disestablishing national 
monuments. 

This article examines the historical and legal founda-
tions of federal lands in the United States, with a focus 
on the Antiquities Act. It concludes by offering three 
recommendations. First, the Antiquities Act should 
be amended to reserve the right to diminish existing 
monuments solely to Congress. Second, any amend-
ment should also require minimum management 
standards for all new national monuments. Finally, 
the article calls for executive branch agencies to 
develop more robust means for incorporating stake-
holder input in the management planning of national 
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monuments, including through advisory boards 
and co-stewardship agreements with Native Ameri-
can tribes and organizations.2 Where agencies lack 
authority to create such forums and advisory bodies, 
Congress should codify requirements to do so. 

FEDERAL PUBLIC LANDS

Federal Land Acquisition and Disposition
The United States contains 2.27 billion acres of land.3 
Of that, 28 percent (610 million acres) is federally 
owned, and these federal lands are valuable assets.4 
They provide ecosystem services, are used in com-
modity production, provide support to the defense 
industry, support wildlife and biodiversity, and 
attract people and businesses. Tourism to national 
parks brings significant amounts of revenue to the 
local economies; in fact, the 2018 National Park 
Visitor Spending Effect reported $40.1 billion in 
visitor spending to the benefit of communities near 
national parks—supporting 329,000 jobs.5 

However, despite their obvious benefits, public 
lands have been subject to controversy—both with 
respect to their existence and their management— 
since the founding of the US. In the present day, to 
some individuals, businesses, and state and local 
governments, the federal government’s ownership 
of land is seen as an infringement of their property 
rights and economic freedoms. 

Throughout the late 1700s and early to mid-1800s, 
the United States acquired large amounts of land 
through forced removal of Native Americans, ces-
sions from war with Mexico, and purchases from 
European countries.6 The federal policies of this 
period reflected popular ideas that the Ameri-
can West was an unlimited frontier for economic 
gain—despite water scarcity and the Indigenous 
populations living there.7 Through the Homestead 
Act of 1862,8 the General Mining Law of 1872,9 and 
the Desert Lands Act of 1877,10 the federal govern-
ment further emphasized private property owner-
ship and resource extraction.11 The Homestead Act 
of 1862 aligned with the prevailing sentiment of 
Manifest Destiny.12 Under the Homestead Act, the 
federal government provided settlers with land if 

they journeyed west to populate the newly gained 
territories.13 To encourage individual settlement, the 
federal government deployed the military to forc-
ibly move Native Americans off prospective home-
steads and onto reservations.14

By the turn of the twentieth century, widespread 
disposition and unfettered development culmi-
nated in corporate abuse of the nearly-free land 
and mineral rights,15 depleted timber resources, 
diminished wildlife populations, and scarred land-
scapes through boom-and-bust mining cycles.16 In 
response, the federal government began to with-
draw certain lands from public sale.17 By 1890, the 
western frontier was nearly closed and the sale of 
public lands decreased significantly.18 However, the 
emphasis on land disposition guided federal pol-
icy into the twentieth century,19 culminating in the 
repeal of the Homestead Act in 1976.20 

MANAGEMENT AND USE OF 
FEDERAL PUBLIC LANDS

The way public lands should be managed and used 
is a contentious topic, particularly in the American 
West, where much land is federally owned.21 Two 
land ethics predominate this debate: conservation 
and preservation, which can be traced back to John 
Muir and Gifford Pinchot at the turn of the twentieth 
century.22 Muir believed in preservation—the idea 
that land ought to be kept as close to its natural state 
as possible, and that exposure to nature offers spiri-
tual benefits to people and society.23 Preservation-
ists believe that land serves the people best when 
undeveloped and unfettered; thus, preservationists 
generally oppose logging, mining, and other extrac-
tive uses on federal land.24 

Alternatively, conservation stems from Pinchot, who 
argued that lands ought to be managed to provide 
the highest possible return to society. Conserva-
tionists believe that one can attach monetary value 
to resources and attributes of the land; the way 
these lands are managed ought to best value the 
ecological and scientific evaluation of the land for 
both the present day and for generations to come.25 
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Conservationist principles have largely guided the 
American approach to managing federal lands.26 

Congress and the executive branch are in some-
thing of a tug-of-war regarding authority over pub-
lic lands. Article IV, Clause 3 of the US Constitution 
states that “Congress shall have Power to dispose of 
and make all needful Rules and Regulations respect-
ing the Territory or other Property of the United 
States.”27 The first case to significantly interpret this 
power was United States v. Gratiot. This case, from 
the 1840s, gave a broad reading to the clause, hold-
ing that Congress’s power on federal land is “with-
out limitation.”28 

The broad authority of Congress over federal lands 
articulated in Gratiot was upheld by a 1976 Supreme 
Court case, Kleppe v. New Mexico, which adopted a 
broad interpretation of “without limitation” under 
Article IV, Clause 3.29 Kleppe addressed the ques-
tion of whether the federal government can regu-
late and protect wildlife on federal land. Specifically, 
the case dealt with the Wild Free-Roaming Horses 
and Burros Act, which provides that if protected 
horses or burros that live on land administered by 
the Secretary of the Interior or Secretary of Agricul-
ture wander onto private land, they are protected 
from “capture, branding, harassment, or death,” as 
they are considered components of public land.30 
The State of New Mexico argued that the Act was an 
infringement upon New Mexico’s sovereignty, as it 
conflicted with state law.31 In Kleppe v. New Mexico, 
the Supreme Court held that “the Clause must be 
given an expansive reading,” and that Congress has 
“complete authority over the public lands [and the 
wildlife living there].”32 

Despite its “complete authority” over public lands, 
Congress delegates most of its land management 
authority to executive branch agencies due to the 
scientific complexity of many land management 
decisions. These agencies each manage their lands 
according to individual statutory mandates. The 
agency that manages a parcel of federal land and 
the type of designation assigned to the parcel signif-
icantly impacts how it is managed and which uses 
are allowed upon it. 

There are three federal departments that collectively 
administer approximately 96 percent of the federal 
lands: the Department of Agriculture (USDA), the 
Department of the Interior (DOI), and the Depart-
ment of Defense (DOD).33 Within the DOI are the 
National Park Service (NPS), the US Fish and Wildlife 
Service (FWS), and the Bureau of Land Management 
(BLM). The NPS manages 79.9 million acres.34 Its con-
trolling statute, the National Park Organic Act, sets 
forth a two-pronged mission: to conserve the land 
and to promote recreation.35 The FWS manages 89.2 
million acres of land, predominantly National Wild-
life Refuges.36 It is mandated by the Fish and Wildlife 
Act primarily to administer regulations and conser-
vation assistance to fish and wildlife populations, but 
also to educate the public on these resources.37 The 
BLM manages 244.4 million acres.38 It is responsible 
for many different types of land designations but 
the most common is simply called BLM lands. The 
BLM has a multiple-use mandate; the 1976 Federal 
Land Policy and Management Act (FLPMA) directs it 
to balance recreation, grazing, timber, energy and 
minerals, watershed, wildlife and fish habitat, and 
conservation.39 Under the USDA is the Forest Ser-
vice (FS), which manages 192.9 million acres.40 The 
FS has a multiple-use mandate for natural resource 
management, research, education, and recreation; 
it is primarily responsible for the management of 
National Forests and Grasslands.41 

In addition to the types of lands primarily adminis-
tered by specific agencies, some land designations, 
such as Wilderness Areas, Wild and Scenic Rivers, 
National Monuments and National Scenic and His-
toric Trails, can be “overlaid” on federal lands man-
aged by any of the agencies described above. When 
Congress or the executive branch makes such an 
overlay, the federal agency that previously managed 
the land typically continues to do so, but it does so 
pursuant to the purposes of the overlay, rather than 
in accordance with the agency’s organic statute. For 
example, BLM lands are managed for multiple uses in 
accordance with FLPMA, but when a Wilderness Area 
overlay is created for a parcel of land managed by 
BLM, the agency henceforth manages the property 
according to the strict guidelines set forth in the Wil-
derness Act.42 Similarly, some National Parks contain 
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Wilderness Areas which are managed by NPS specifi-
cally for the preservation of wilderness and contain 
some of the strictest management rules. 

There are also some federal lands and waters that 
are managed jointly by two or more federal agen-
cies or by the federal government and tribal, state, 
or local governments. For instance, several marine 
national monuments are managed jointly by the 
FWS and the National Oceanic and Atmospheric 
Administration. In the case of national monuments, 
the Antiquities Act—which gives the president 
power to establish monuments and will be further 
discussed in the next section—enables the presi-
dent to outline specific conservation goals for the 
monument. These goals then mitigate discrepan-
cies between agency mandate policies to guide a 
consistent management plan for the monument.

While these charters mitigate many agency con-
flicts, in the present day, the wide array of stake-
holder views and different agencies has culmi-
nated in enduring debate over what uses should be 
allowed on public lands.43 While federal lands are 
technically held in trust for the American people, 
they are not always open to public access, and cer-
tainly not all uses.44 On public lands, people of all 
interests and backgrounds compete to use the land 
as they wish. Anglers argue for open stream access, 
ranchers want open grazing, hikers and cyclists seek 
quiet trails, and ATV riders covet the ability to ride in 
wild spaces. All the while, energy companies want 
to extract resources and environmentalists want to 
preserve the land that these resources are found on; 
hunters want to shoot game, and birdwatchers want 
wildlife protected. While America’s public lands 
appeal to many they certainly are not conducive to 
all uses simultaneously. 

Thus, to help mitigate this competition, some fed-
eral lands charters may designate an advisory board 
of relevant groups and people to shape the specific 
management plan for the land. The Federal Land 
Recreation Enhancement Act45 requires the Secretar-
ies of Interior and Agriculture establish Recreation 
Resource Advisory Committees46 when fees are col-
lected on their agencies’ lands—as the Antiquities 

Act permits. Such advisory committees have served 
a significant role in the federal government since 
its advent.47 The various land management agen-
cies often rely on the input of advisory committees 
to guide management plans for specific parcels of 
land. These committees are a key way that agencies 
engage with a wide array of perspectives and land 
interests. For example, the BLM advisory councils 
include statewide and regional committees affiliated 
with specific sites on the BLM’s National Conserva-
tion Lands, and the National Wild Horse and Burro 
Advisory Board. These committees are “sounding 
boards for BLM initiatives, regulatory proposals, and 
policy changes.”48 Each group is comprised of 10 to 
15 members of diverse interests such as ranchers, 
environmentalists, tribes, state and local govern-
ment officials, recreationists, and more.49 

However, advisory committees are not a sure-fire 
way to prevent dispute and controversy on federal 
lands. Rather, despite dedicated advisory councils 
for the Bears Ears and Grand-Staircase Escalante 
national monuments, the two parcels have been 
engulfed in legal battles and back-and-forth execu-
tive action for years.50 In many ways, the nation’s 
national monuments—created at the intersection 
of executive and congressional power—are a prime 
example of the management tug-o-war that exists 
broadly on federal lands.

THE ANTIQUITIES ACT
National monuments are present throughout the 
nation and feature several prominent landscapes 
beloved by many Americans. Disputes over their 
creation and preservation under the Antiquities Act 
have been equally prominent in the nation’s courts.51 
The presidential ability to create and modify monu-
ments, the allowable size of monuments, the types 
of resources that can be protected, the manage-
ment of national monuments, and the potential 
inclusion of nonfederal land in designations have 
all been litigated in recent years.52 Many challenges 
to national monument designations have been 
brought by the states in which the monuments are 
located.53 However, few of these issues have been 
judicially resolved.54 Before many cases can reach a 
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decision, the management decisions that sparked 
the litigation often change with changes in admin-
istrations—thus rendering the litigation moot and 
leaving the Antiquities Act largely without judicial 
clarification. 

The Antiquities Act55 was established in 1906 autho-
rizing the president to designate federal land as a 
national monument to protect and preserve “his-
toric landmarks, historic and prehistoric structures, 
and other objects of historic or scientific interest.”56 
Under the Act, the president is to reserve the “small-
est area compatible with the proper care and man-
agement of the objects to be protected.”57 

The Act was initially created in response to theft and 
looting concerns at significant historical sites, mainly 
in the southwestern United Sates.58 To address the 
issue, the House Committee of Public Lands con-
sidered many proposals that ranged from narrow 
to expansive. Ultimately, they took the expansive 
route. The committee, chaired by Iowa Congress-
man John Lacey, was presented with three different 
bills. The broadest of the three, H.R. 8066,59 allowed 
presidential designation of lands for scenic beauty 
and natural uniqueness; another, H.R. 8195,60 simply 
prohibited individuals from harming antiquities on 
federal public lands; and the third, H.R. 9245,61 gave 
the Secretary of the Interior the ability to designate 
areas of land smaller than 320 acres for protection.62 
Chairman Lacey sent all three bills to the DOI for 
review. At the DOI, Binger Hermann, Commissioner 
of the General Land Office (GLO), argued for an 
even more expansive bill63—one that would allow 
the president to designate National Parks.64 In 1900, 
Congressman Lacey proposed H.R. 11021, a bill most 
similar to the broadest of the three initially debated, 
but that also included language for protecting the 
“scenic beauties, natural wonders or curiosities” of 
potential land designations.65 This bill was met with 
resistance—particularly from western congress-
men—in committee.66

Several years and debates later, a final bill was 
authored by Dr. Edgar Lee Hewett, a prominent 
expert on American Indian ruins in the southwest-
ern United States.67 The bill had unanimous support 

from the American Anthropological Association and 
the Archaeological Institute.68 It reflected a compro-
mise between the DOI’s preferred expansive scope 
and the trepidations of the western Congressional 
delegations. The bill did not include specific acre 
limits on designations, but claimed much more gen-
erally that, “The President is to reserve ‘the smallest 
area compatible with the proper care and manage-
ment of the objects to be protected.’”69 The final 
proposal did not include the DOI’s favored scope 
to include “scenic” protections, but instead allowed 
designations that protect land for its “scientific and 
historic” value. 

On January 9, 1906, Representative Lacey introduced 
Hewett’s bill in the House as H.R. 13349. Senator 
Thomas Patterson of Colorado introduced an iden-
tical companion bill to the Senate on February 26, 
1906.70 There was little floor debate over the bill, so 
context for understanding the bill’s intent is largely 
limited to committee history. Generally speaking, 
the legislative history supports a narrow interpreta-
tion of the President’s power, but Hewett’s actual 
wording shows no evidence of restricting designa-
tions to small sites.71 Ultimately, President Theodore 
Roosevelt signed the bill into law on June 8, 1906, 
enabling the presidential power that gave birth to 
many renowned national monuments.72 That law, 
codified at 54 USC section 320301, provides that the 
president may declare historic landmarks, historic 
and prehistoric structures, and other objects of his-
toric or scientific interest on federal lands (or private 
lands appropriately relinquished to the federal gov-
ernment) so long as the designation is confined to 
the smallest area compatible with the proper care 
and management of the objects to be protected.73 

Establishing National Monuments
There are two mechanisms for creating a national 
monument. First, the president can issue a presi-
dential proclamation creating a national monument 
pursuant to his Antiquities Act authority. In total, 
18 of the 21 presidents since 1906 have created 161 
national monuments.74 Additionally, Congress can 
create a national monument through legislation. In 
total, Congress has created 45 national monuments.75 
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The lands Congress has designated as national 
monuments are often relatively small in size (most 
are under 1,000 acres) and many are significant his-
torical sites such as battlefields or forts. This is likely 
because Congress also can create national parks, so 
their larger designations tend to receive this more 
protected status instead. 

National monuments can be found across the 
United States and its territories.76 Monuments vary 
widely, ranging in scope from individual buildings 
in urban areas to large swaths of remote land and 
ocean. Some of the most well-known national mon-
uments include the Statue of Liberty, Devils Tower, 
and Muir Woods. And, as discussed above, many of 
the United States’ national parks began as national 
monuments—for example, the Grand Canyon, Great 
Sand Dunes, Olympic, Joshua Tree, Grand Teton, and 
the St. Louis Arch all began as national monuments.77

The Antiquities Act was first used in the year of its 
passage (1906) when President Theodore Roos-
evelt declared Devils Tower National Monument the 
nation’s first national monument, encompassing 
1,347 acres in Wyoming.78 He established 17 more 
national monuments within the next three years, 
most notably the Grand Canyon, which was created 
in 1908 and encompassed 800,000 acres. This desig-
nation prompted a suit that was eventually heard by 
the Supreme Court in Cameron v. United States. 

In that case, plaintiff Ralph Henry Cameron had 
developed a prosperous copper mine on the south 
rim of the canyon and held mining claims at certain 
points along the Bright Angel Trail (a significant 
hiking trail still maintained today as part of Grand 
Canyon National Park). Cameron’s claims were likely 
bogus and staked just so that he could charge tour-
ists an entrance fee to the trail.79 Before the Supreme 
Court, Cameron argued that the president did not 
have the power to designate the Grand Canyon as a 
national monument. The Supreme Court upheld the 
800,000-acre designation, citing the Grand Canyon’s 
scientific significance.80 Cameron set the precedent 
that presidents can establish monuments that are 
large in size, if the objects to be protected conform 
to the criteria established in the Antiquities Act. 

Fifty-six years later, in 1976, the Supreme Court 
again considered the scope of the Antiquities Act, 
this time involving Devil’s Hole National Monument, 
a detached, 40-acre unit of the former Death Val-
ley National Monument (now Death Valley National 
Park).81 Devil’s Hole contains the only naturally 
occurring population of the endangered pupfish, 
and thus has great scientific value.82 In 1968, nearby 
ranchers, the Cappaerts, began pumping ground-
water from the same source that feeds Devil’s Hole, 
thereby lowering the water level in Devil’s Hole 
and harming the endangered fish that live there. In 
Cappaert v. United States, the Supreme Court unani-
mously held that “when the United States reserved 
Devil’s Hole, it acquired by reservation water rights 
in unappropriated appurtenant water sufficient to 
maintain the level of the pool to preserve its scien-
tific value.”83 Section 2 of the Antiquities Act specifies 
that when “[significant] objects are situated upon a 
tract … held in private ownership, the tract, or so 
much thereof as may be necessary for the proper 
care and management of the object, may be relin-
quished to the Government.”84 The Supreme Court 
interpreted this statutory provision broadly, hold-
ing that groundwater on privately-owned land can 
be enjoined if it interferes with the federal govern-
ment’s ability to properly care for Devil’s Hole. Thus, 
Cappaert held that the designation of a national 
monument can affect the rights and actions of pri-
vate property owners holding land outside of the 
monument boundaries.

Section 2 of the Act also raises questions about the 
extent to which nonfederal land can be included 
in national monuments. It specifies that national 
monument lands must be “owned or controlled by 
the government of the United States,” but it does 
not directly speak to private landowners selling or 
donating their property to the federal government 
for designation, as has occurred from time to time.85 
It also does not speak to whether the federal gov-
ernment can use eminent domain to seize private 
lands for inclusion in national monuments. To date, 
the federal government has never attempted to do 
so, but the theoretical possibility remains.
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Presidents Clinton, Bush, and Obama all declared 
numerous and vast monuments during their respec-
tive times in office. President Clinton led off by des-
ignating 1.7 million acres in Utah as Grand Stair-
case–Escalante National Monument.86 The move 
generated swift criticism as some called it unlawful 
and locals complained of foregone natural resource 
extraction jobs in the area.87 In creating the monu-
ment, President Clinton cited concerns over a large 
coal mining operation in the vicinity and plans for 
its expansion.88 Locals have argued that although 
tourism did increase after the designation, those 
jobs do not compare to the full-time, benefit-paying 
jobs in the mining industry.89 In addition to Grand 
Staircase–Escalante, President Clinton created 18 
other monuments.90 

In 2006, President George W. Bush created the 
largest-ever monument, Papahānaumokuākea 
National Monument, the nation’s first marine monu-
ment, which encompasses 140,000 square miles 
of ocean in the Hawaiian Archipelago.91 Following 
Papahānaumokuākea’s designation, President Bush 
created four other large marine monuments, each 
of which are managed jointly by the FWS and the 
National Oceanic and Atmospheric Administration.92 
Critics of these marine designations argue that the 
Antiquities Act does not expressly give the presi-
dent power to designate monuments in an Exclu-
sive Economic Zone (such as the Outer Continental 
Shelf), and therefore such designations are uncon-
stitutional.93 However, proponents argue that swift 
executive action is necessary to protect eminently 
threatened fisheries and coral reefs.94

President Obama continued his predecessors’ trend 
towards expansive designations. In total, he cre-
ated 29 new national monuments ranging in size 
from 0.12 acres to 1.6 million acres.95 Perhaps the 
most controversial of these designations was the 
Bears Ears National Monument in Utah, encompass-
ing 1.35 million acres.96 The area is known for its 
beautiful and unique geologic features, its cultural 
significance to Native people, and for the presence 
of historical sites. Bears Ears was established under 
the joint management of the BLM and the US Forest 
Service. 

Diminishing and Abolishing National Monuments
Just as monuments can be created, they can also be 
diminished, abolished, or redesignated. Congress 
explicitly has this power pursuant to FLPMA.97 Most 
often, Congress has redesignated national monu-
ments as national parks,98 national preserves,99 or 
wilderness areas.100 Congress has abolished 11 mon-
uments in total—usually because the resources, 
artifacts, or structures they were protecting were 
reevaluated or removed. Some monuments have 
also been abolished because of budget restric-
tions in the managing agency, mismanagement, or 
because they were publicly inaccessible.101 

The Antiquities Act does not explicitly give the 
president the ability to diminish or abolish national 
monuments, and FLPMA is silent on the issue. Some 
commentators argue that diminishment is not 
allowed because the Act is silent on the ability to 
revoke or diminish previous designations.102 

Others claim that the Act’s silence is actually evi-
dence of an implied power of the president to review 
former administrations’ designations.103 This issue 
of presidential diminishment has never been dealt 
with formally by Congress or the courts. Yet, seven 
presidents have diminished a total of 14 national 
monuments.104 Many of these diminishments were 
relatively small (less than 1,000 acres), though Mount 
Olympus National Monument, a notable exception, 
was significantly diminished by President Wilson 
allegedly for the purpose of providing timber for the 
World War effort in 1915. Fortunately, the 608,640-
acre original area was later included in the nearly 
1,000,000-acre Olympic National Park created by 
Congress in 1938.105 

The case of Olympic National Park foreshadowed 
the path of other prized federal lands throughout 
the twentieth century and into the present day. For 
example, in 2017, President Trump made headlines 
by issuing proclamations to significantly reduce the 
size of Bears Ears National Monument and Grand 
Staircase–Escalante National Monument. He is 
the first president to attempt diminishment since 
FLMPA was passed. 
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Managing National Monuments
In addition to these issues regarding the existence 
and size of national monuments, another question 
is how national monuments should be managed. 
When a monument is created, it is assigned a man-
aging agency (or agencies).106 Usually, the managing 
agency is the same one that previously owned the 
land, though they manage the monument in accor-
dance with the terms of the relevant proclamation 
or act, and not in accordance with their organic act.107 
In some cases, a proclamation or act has directed a 
national monument to be managed jointly by mul-
tiple agencies, in which case they co-operate to 
manage the monument according to its designating 
proclamation or act. Each designation, whether by 
Congress or the president, directs agencies to man-
age the area in the spirit of a monument—in other 
words, for “the care and management of objects 
of scientific and historic interest identified by the 
proclamations.”108 As discussed above, monument 
designation acts as an overlay designation and can 
limit or prohibit land uses, such as development 
or recreational uses, pursuant to its designating 
document.

Yet, despite the specific management directives for 
national monuments, they are not immune from 
the management challenges facing all other public 
lands. The agency responsible for management usu-
ally faces some difficulty in deciding which uses are 
appropriate for the land—even within the estab-
lished guidelines—as not all possible uses are con-
ducive to one another. 

Perhaps the most well-known dispute regarding 
uses of a national monument concerns Devils Tower 
National Monument in Wyoming. Devils Tower is 
managed by the NPS and, as noted above, was the 
nation’s first national monument. In 1995, the NPS 
issued a Final Climbing Management Plan (FCMP) 
for the monument.109 Among other restrictions, the 
FCMP asked rock climbers to “voluntarily refrain 
from climbing on Devils Tower during the culturally 
significant month of June” out of respect to Native 
American reverence for “Devils Tower as a sacred 
site.” The FCMP had also initially included a com-
mercial climbing ban in June, but that was removed 

in 1996. The FCMP sparked a lawsuit led by a climb-
ing guiding group, Bear Lodge Multiple Use Asso-
ciation, which contended that the plan violated the 
Establishment Clause of the First Amendment by 
promoting Native religious practice, and that the 
plan conflicted with the NPS’s own recreation man-
date and policies.110 Ultimately, the federal district 
court disagreed and upheld the FCMP as lawful. This 
case exemplifies how important management plans 
can be in navigating conflicting land uses and pre-
serving threatened objects and landscapes. 

In recent years, the role of advisory boards has been 
bolstered for some monuments to partially mitigate 
these types of conflicts. Ideally, if effectively imple-
mented, advisory boards can be useful for preempt-
ing the type of conflict that sparked litigation over 
Devils Tower, however, as will be discussed in the 
following section, this goal is not always achieved.

ANALYSIS AND RECOMMENDATIONS
The time for more durable management is now. 
Public lands face an increasing threat from cli-
mate change. With raging wildfires, water scarcity, 
increasingly severe weather, rising seas, and warm-
ing temperatures—American public lands are in a 
dangerous state.111 But with the ever-present tur-
moil of the American political system and starkly 
diverging views of public lands, the question of how 
to create responsive management in the face of all 
these threats is a challenging one. 

In the case of national monuments in particular, 
there appear to be three different paths for mov-
ing forward. One potential avenue is to amend the 
Antiquities Act to prescribe minimum management 
standards that must be strictly adhered to or to spe-
cifically prohibit diminishment. 

Another, and likely more attainable, option would 
be to prescribe advisory boards and bolster their 
authority to make decisions that ensure inclusive 
and cooperative management. These boards are 
all the more appropriate when they enable Native 
Americans to share traditional knowledge and have 
input on the management of national monuments 
that comprise their traditional homeland. Further, 
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while threatened by climate change, public lands, 
such as national monuments, have emerged as an 
increasingly valuable resource for fighting climate 
change through carbon sequestration and by sup-
porting biodiversity. Traditional approaches to envi-
ronmental stewardship that are led and informed by 
indigenous groups are emerging as a critical way to 
address these challenges. On national monuments 
and other public lands, American leadership has 
the opportunity to confront the climate crisis while 
prioritizing justice for communities who have been 
historically marginalized and harmed by US federal 
land policy. 

To effectively manage the land—and avoid the ad 
hoc approach that has plagued monuments for 
so long—it is important that there is guidance on 
whose voice should take priority. In the case of Bears 
Ears and similar monuments, the voices that are pri-
oritized ought to be the long-ignored ones—those 
of Native American tribes and marginalized commu-
nities. When considering a monument celebrated for 
its cultural and spiritual significance to populations 
that have been systemically oppressed by American 
land policy for centuries, it is necessary that Native 
American voices take a central role in management. 
There are many reasons for this.

Tribes hold significant historical and ecological 
knowledge of their traditional homelands.112 Thus, 
beyond the equitable considerations of including 
indigenous voices in stewardship decisions, advi-
sory boards, and tribal participation can offer critical 
support on developing sustainable management.113 
In the era of climate change, such sustainability is 
critical.114 In the area of climate change research, 
studies have shown that “traditional knowledge 
can expand the range and richness of the informa-
tion available, in both space and time scale.”115 To 
support this type of involvement, Congress should 
consider an amendment to the Antiquities Act that 
requires the establishment of an advisory board—
as well as request a tribal commission when appro-
priate—for all new national monuments created by 
the Act. As discussed above, the political appetite 
for these legislative interventions may not exist. If so, 
Congress could instead delegate greater authority 

for agencies to partner with stakeholders without 
considering something as significant as an amend-
ment to the Antiquities Act itself. This type of action 
would create greater ability within the executive 
branch to utilize the knowledge and input of tribes 
and other stakeholder groups for creating effective 
monument management. 

Until congressional action occurs, it is up to the 
president and managing agencies to include a wide 
range of stakeholder views in management deci-
sions pursuant to their existing authority.116 Solicit-
ing broader input could support a number of exist-
ing administrative initiatives, such as the 30 by 30 
pledge.117 The Biden administration has made sev-
eral moves to foster this type of collaboration—
even going further than calling for advisory boards 
at times. Where advisory boards are insufficient to 
address the nuanced management decisions and 
historical context of certain lands, there are sev-
eral opportunities for fostering other kinds of tribal 
inclusion—namely, through co-stewardship agree-
ments. The term “co-stewardship” encompasses 
the various federal approaches to incorporating 
tribal traditional and ecological knowledge, treaty 
rights, and tribal input into land management deci-
sions.118 This means that in certain circumstances, 
where congressional authority allows for an agency 
to enter into such agreements, tribes can gain sub-
stantial authority over management decisions for 
lands owned by the federal government that goes 
beyond the ability to merely give input. 

CONCLUSION
The modern distribution of administrative powers 
on public lands reflects the need to create effec-
tive policy for such wild and ecologically diverse 
places. However, the lack of a consistent policy to 
definitively protect federal lands from development 
and leasing has left these lands cyclically threatened 
with the changing of presidential administrations. 
In the case of public lands, even one administra-
tion acting illegally—and too rapidly for the courts 
to perform a check on the abuse—could leave 
large swaths of land irrevocably damaged. When a 
species becomes extinct—whether polar bears in 
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Alaska or whooping cranes in the southeast—it can 
never return. While judicial review may provide rem-
edy to poor policy, it cannot regrow 2000-year-old 
redwoods lost to unsustainable logging. No number 
of appeals can undo an oil spill in a once-protected 
marine monument diminished by a future adminis-
tration and opened to offshore drilling that causes 
billions of dollars in damage and claims countless 
marine lives. 

Amending the Antiquities Act to give the executive 
branch a more permanent ability to create national 
monuments would enable opportunities to create 
durable land conservation practices and protect 
many acres of American land from the ravages of 
extraction. However, a more manageable solution 
might be for each land management agency to 
collectively agree to minimum management stan-
dards for all national monuments—in accordance 

with their establishing document. These minimum 
standards should be augmented by the creation 
of advisory boards for all national monuments to 
guide their implementation and more nuanced 
management decisions. Congressional activity to 
codify requirements for the creation of these advi-
sory boards would be greatly beneficial for ensur-
ing more informed management. Further, agency 
efforts to specifically foster tribal co-management, 
where appropriate, should be heightened and 
greater authority ought to be congressionally given 
to such agencies to enter into co-management 
agreements. These approaches would lead to bet-
ter-informed, more inclusive, and more durable 
land management. As recent years have exposed 
just how vulnerable many lands are under the cur-
rent approach, developing new management tools 
is imperative. 
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