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Historically, lawyers, especially while still in active 
legal practice, didn’t serve on corporate boards. 
Boards typically preferred C-suite executives—
whether retired or active—as directors. Attorneys 
were nonetheless often “in the boardroom” in their 
role as general counsel or outside counsel, but were 
not voting members of the board.

Then, beginning 20 or more years ago, as the num-
ber and size of nonprofits began to grow, there also 
grew a widespread perception that the corporate 
governance of nonprofits was more important than 
had been recognized previously. Lawyers and law 
firms increasingly made donations to nonprofits as 
part of their community service efforts. Lawyers 
began serving as active board members of non-
profits, and, more recently, on for-profit corporate 
boards. While there may have been concerns early 
on by attorneys about liability, those have largely 
been dealt with by indemnification and exculpation 
provisions in corporate charters and bylaws, as well 
as more robust D&O insurance coverage. Attorneys 
are increasingly interested in serving on boards.

A lawyer can potentially make an important contri-
bution to a board, whether through their experience 
in the industry in which the company is involved, 
and/or their understanding of corporate govern-
ance and alertness for possible risks. It has been 
suggested that the growing governance and com-
pliance obligations of companies may make having 

an attorney as board member a critical asset,1 but 
this argument may run counter to the ethical con-
siderations discussed below.

Board service is seen as a potentially valuable way 
to round out one’s career, both during active legal 
practice, as well as preparing for one’s post-practice 
career. It may offer opportunities for networking, 
but of course it’s important to avoid ethical pitfalls 
of solicitation (discussed further below). One study 
has shown that having lawyers on corporate boards 
correlates with an enhanced enterprise value of 9.5 
percent and reduces litigation exposure, although 
it’s unclear whether all variable factors were prop-
erly controlled for.2

The point is that serving on boards has become 
both an opportunity for boards that are seeking 
to strengthen their governance through improved 
board composition, and for attorneys seeking a val-
uable adjunct to their careers, both during active 
practice and beyond. However, the world of boards 
is different from that of legal practice, and there are 
important ethical rules to navigate.

OVERVIEW OF CORPORATE GOVERNANCE
While many attorneys who consider seeking board 
roles may be well-versed in corporate governance, 
others whose practices have focused on nonbusi-
ness areas of the law will need to understand the 
basics of governance.

SERVING ON A CORPORATE BOARD: 
WHAT LAWYERS NEED TO KNOW
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As you may recall from law school, a corporation is 
a persona ficta—a “fictitious person,” created pursuu-
ant to state law with some of the powers of natu-
ral persons, such as the ability to own property and 
to conduct business in its own name, and the con-
comitant duty to pay taxes, as well as the ability to 
sue and be sued, with limited liability for corporate 
owners if the trappings of corporate existence are 
properly maintained.

State corporation laws typically include language 
to the effect that “the business of the corporation 
shall be managed by a board of directors, who, as 
a group, act as fiduciaries for the company, which 
typically means the shareholders, as a group.” The 
phrase “as a group” is important, since individual 
directors have no authority other than to receive 
notice of meetings, participate and vote, unless the 
board explicitly provides any additional authority. 
Board members are fiduciaries for the shareholders 
“as a group,” without regard for the size of share-
holding, or for which shareholders proposed or 
voted for which board members.

Other regulations might apply, such as SEC and stock 
exchange rules, depending upon whether the com-
pany is publicly held, as well as regulatory schemes 
applicable to certain industries such as healthcare 
and public utilities. While regulatory compliance is 
important for companies, and oversight of compli-
ance is an important element of board governance, 
it’s important to note that compliance alone does 
not equal governance.

The overall mission of the board is to maximize the 
value for shareholders, although companies organ-
ized as “benefit corporations” in the 38 states that 
have such laws may describe the board’s mission dif-
ferently, and the “ESG” movement (Environmental, 
Social & Governance) is pushing boards to take into 
account the interests of other “stakeholders,” which 
applicable state law may permit if those boards do 
so explicitly and document their actions as being 
in the best long-term interests of the corporation. 
And in many states, but not all, if a corporation is in 
the “zone of insolvency,” fiduciary duty to the com-
pany may have to include the interests of creditors, 

since shareholders may be “out of the money” and 
no longer have an economic interest. The aforemen-
tioned “zone” has not been well-mapped, but it has 
been remarked that if you need to inquire whether 
you’re in it, it’s probably best to act as if you are. 
Definitions of insolvency include both liabilities 
exceeding assets—which implies some method of 
valuation—as well as being unable to meet obliga-
tions as they come due.

The company’s bylaws are its governance “roadmap” 
and point of reference, and should be reviewed reg-
ularly and updated as needed. For example, many 
company bylaws did not provide for all shareholder 
and board meetings to be virtual, and have had to 
be amended in light of the COVID crisis.

Board members owe a fiduciary duty of “care”—to 
exercise the same degree of care that a prudent per-
son would apply to their own affairs, and a fiduciary 
duty of “loyalty”—to place the company’s interest 
ahead of their own, to fully disclose any conflicts 
of interest or “lack of disinterestedness,” and take 
appropriate action of recusal or resignation, when 
appropriate. Fiduciary duties are the same for pub-
lic and private companies, as well as nonprofits. All 
that varies is the complexity and size of the com-
pany/organization, and the regulatory framework to 
which the company or organization may be subject. 
For example, the author serves on the board of a 
nonprofit that has more than 10,000 employees and 
is active in different parts of the country, and takes 
its governance very seriously.

Courts have tended to apply a deferential “busi-
ness judgement rule” when reviewing the actions 
of boards, excusing “how things actually turn out” 
as long as the board’s fiduciary duties are well-doc-
umented as having been met. It’s therefore impor-
tant to faithfully record the decisions that the board 
makes, and especially the processes that it used to 
make those decisions, e.g., meetings, use of advi-
sors, confirming independence of board members 
where required, etc.
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WHAT BOARDS DO
The board’s role is one of oversight, often expressed 
as “Noses in, Fingers out!” If board members engage 
in managing—actually doing things—then who’s 
overseeing them? Therefore, boards should insist 
that Management be responsible for all the “doing,” 
and in those rare instances when it is necessary for 
a board member to directly do anything, this should 
be explicitly provided for in board minutes, and that 
board member should not vote, and possibly not 
participate in discussions making or evaluating the 
decisions, regarding the actions involved. While it is 
not unusual for nonprofit boards to be involved in 
fundraising activities, it is important to ensure that 
their governance does not suffer as a result, e.g., by 
automatically putting large donors on the board as 
a means of recognition, but without regard for the 
needs of governance.

Boards establish a regular schedule of meetings that 
is appropriate for what’s required, optimally set well 
in advance to help support attendance. Attendance 
in person is preferred, although telephonic attend-
ance is permitted, especially for special meetings 
called without usual notice. Boards establish com-
mittees which can do a “deeper dive” on certain 
matters: audit/finance, compensation, risk, nominat-
ing/governance—all as provided for in the bylaws, 
and as required by some regulatory schemes. Each 
committee should have a charter which describes 
its purview and activities, and which should be 
reviewed/updated regularly.

Board composition should optimally be based upon 
a “skills matrix”—the key skills and experience that 
the board needs to have represented, based upon 
the company’s activities, both present and planned. 
Focus on the skills matrix, including when there are 
board vacancies, can help prevent the lack of board 
diversity that is often caused by inertia and bias 
(both conscious and unconscious).

Materials to be considered by boards and board 
committees should be disseminated well in advance. 
Meeting minutes should be disseminated in draft 
form soon after each meeting while memories are 

still fresh, and to help obviate excessive individual 
note-taking, which may be discoverable.

A primary role of the board is to employ Manage-
ment on behalf of the company, including setting 
compensation, evaluating managers’ performance, 
and planning for succession. Another primary role 
is oversight of risk management, which includes 
ensuring that management: identifies risk; manages 
risk, including risk reduction, subject to applicable 
cost; and monitors risk, since risks change over time, 
and new risks may arise. Boards need to ensure that 
management is also prepared for atypical risks, such 
as market disruption, cybersecurity breaches, and 
other possible events which may require “clear day” 
drills, engaging outside advisors, etc. While such 
possibilities typically seemed extremely remote, 
it’s instructive to note that past lists of atypical risks 
often included “pandemics.”

Boards should also pay attention to the company’s 
culture, since “culture eats strategy for breakfast.”3 
What are the collective values and practices of the 
company, and how do these relate to the company’s 
employees, customers, vendors and the communi-
ties it serves? Is management compensation prop-
erly aligned with the company’s strategy, as well 
as with its risk management and its values? Can all 
employees easily report worrisome incidents or situ-
ations to the board without fear of retribution? Is the 
organization intolerant of illegality, misdeeds, non-
compliance, safety and workplace violations, etc.? 
Methods for effectively discerning the company’s 
culture vary, but may include site visits, employee 
meetings, monitoring social media, hotlines, con-
ducting exit interviews, etc.

Boards should also recognize the importance of 
their own culture as a board, and review it peri-
odically through discussion and self-evaluation. 
Are all board members fully engaged, present and 
prepared? Do board members challenge Manage-
ment’s assumptions and ask tough questions? Is 
respectful disagreement treated as healthy, and 
does the board consider engaging an outside advi-
sor when it would be helpful?



©ALI CLE

16  |  THE PRACTICAL LAWYER  APRIL 2021

WHY ATTORNEYS MAY MAKE 
VALUABLE BOARD MEMBERS

It is not uncommon for inside or outside general 
counsel to attend board meetings, and they gain 
thereby valuable firsthand experience about how 
boards work. A study by the NYSE Governance Ser-
vices and BarkerGilmore Services Survey4 found that 
GCs are well-suited for the role of a public company 
director, and can add a pragmatic perspective to 
board discussions, since they understand both the 
value of corporate governance and as well as the 
realities of everyday company life. In particular, 
attorneys with inside or outside GC experience will 
likely understand well the boundary between man-
agement and governance, as well as the fiduciary 
duties of board members and how to spot potential 
conflicts early and handle issues when they arise. 
Lawyers with substantial outside counsel experi-
ence may have knowledge across a wide range of 
industries, and may have gained an ability to recog-
nize risks and engage in creative problem-solving. 
They will likely have learned to think analytically, 
and have an ability to deal with complex problems.

ETHICAL CONSIDERATIONS
The most common ethical mistake that lawyers make 
when serving on boards is giving legal advice—or 
even appearing to do so, whether intentionally or 
inadvertently. A lawyer’s role on a board is not to be 
the entity’s legal advisor. It’s not easy for someone 
who has spent their career (possibly including that 
very day) giving legal advice to clients to bear in 
mind that their role as board member makes giving 
such advice ethically inappropriate. And it’s espe-
cially difficult when an attorney serving as board 
member feels that they definitely know the answer. 
But the board member has not been engaged for 
that purpose, and so should say, at most, “I think the 
answer might be ‘X,’ but let’s call counsel and get a 
definitive answer.”

Failure to maintain this distinction in role can 
quickly become a slippery slope, as fellow board 
members, and even Management, learn to look to 
the attorney board member for legal advice, since 
it’s seemingly so quick and convenient, and without 

additional cost. An attorney board member should 
be able to contribute their knowledge of regulatory 
compliance, litigation, etc. in general terms, without 
crossing the line and giving any legal advice about 
a particular situation. Their knowledge and experi-
ence may better equip them to ask good questions, 
spot potential issues and risks, and enable the com-
pany to more effectively utilize its inside and outside 
legal counsel. Attorney board members may also be 
able to help identify when engaging special coun-
sel might be required, or at least potentially helpful. 
This may include situations where the incumbent 
inside or outside counsel does not have a conflict, 
but where the anticipated legal advice is likely to 
be difficult or unwelcome, and so it might be better 
coming from special counsel so as not to damage 
the relationship with incumbent counsel.

A related possible issue, which might not, strictly 
speaking, be one of legal ethics, has to do with a 
lawyer-director receiving too much deference from 
fellow board members. “Oh, she’s an attorney, so she 
knows the answer!” Attorneys who serve on boards 
should be alert for such behavior and discourage it, 
since this can create an unhealthy board dynamic.

Another ethical consideration is that of conflicts of 
interest. If an attorney serving on a board is still prac-
ticing law, they or their firm may have clients whose 
interests may be adverse to those of the company on 
whose board they are serving. Therefore, an exten-
sive search for any such conflicts must be carried out 
before joining the board, and such search must be 
refreshed whenever the attorney or firm considers 
taking on a new client, as well as periodically to take 
account of changes in the company’s business, its 
customers, significant shareholders, etc. Any client 
conflicts that are discovered may be waivable under 
applicable state law, and there may be further steps 
required in the boardroom, such as putting such 
conflicts in the board minutes, the attorney-direc-
tor being recused or absent during board matters 
related to the party or matter in question, etc.

And while attorneys serving on boards may come 
into contact with new potential clients through 
networking, it’s important to bear in mind any 
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applicable restrictions on soliciting. These may vary 
from state to state, and board service may expose 
one to potential clients in different states.

Lawyers serving on boards have the same fiduciary 
duties as any other director, and should report any 
concerns about fiduciary duties, conflicts, etc. to 
the board as a whole, or at least to the board chair 
(unless the issue involves the chair).

WHY LAWYERS MIGHT WANT 
TO SERVE ON BOARDS

As noted above, board service can be a valuable 
adjunct to one’s legal career, both while actively 
practicing as well as after active practice ends. In 
fact, since seeking board roles typically may take 
some time, it may be best to at least begin serving 
on boards while one is still practicing. Attorneys 
serving on boards have an opportunity to utilize 
their skills in a different way. There are valuable net-
working opportunities (subject to the ethical con-
siderations mentioned above), both within the com-
pany’s industry and in the corporate governance 
community, through organizations like the National 
Association of Corporate Directors (NACD). And in 
the case of nonprofit boards—and even for-profit 
boards with growing ESG considerations—board 
service is a valuable method of community service 
and “giving back.”

SEEKING BOARD ROLES
Serving on boards is one of those paradoxical things 
that “you can’t do until you’ve done it,” since one 
of the first questions prospective board members 
are asked is, “Have you ever been on a board?” 
Therefore, it’s important for lawyers who would 
like to serve on boards to get started early. It may 
take substantial time to find a board opportunity 
that is a good match for one’s interests and abili-
ties, and then to ensure there are no conflicts. Board 
opportunities will likely not “back up to you”—it will 
require effort!

Seeking board roles is more of an art than a science, 
with many board vacancies filled through word-of-
mouth and networking, rather than through active 

recruitment or the use of search firms. This unfor-
tunately contributes to the historical lack of board 
diversity, but this is changing slowly due to new 
state laws and stock exchange regulations, as well 
as the influence of large institutional shareholders 
and governance thought leaders.

The process begins with composing a “board bio,” 
which focuses on any previous board experience, 
and more importantly characterizes one’s knowl-
edge and experience, e.g., industry experience, in 
terms of its potential value to a board. Then, one 
should proactively let one’s network know of inter-
est in board roles, and use social media (LinkedIn, 
etc.) to include “Independent Board Member” in 
one’s description.

Opinions differ about how valuable initially joining a 
nonprofit board is as a first step, but it is undeniable 
that this is where many seasoned board members 
got their initial board experience, and it may be the 
most easily attainable first board role. One should be 
aware in advance of any “give or get” requirements 
of nonprofit boards to make sure they are afforda-
ble, since many nonprofit boards are involved in 
fundraising.

Connecting with GCs in one’s network may also be 
useful, and it is valuable to get into the board mem-
ber community. Consider joining organizations such 
as NACD,5 which has over 21,000 members and chap-
ters in major cities, offers national courses and a cer-
tification process that lead to valuable credentials, 
and maintains a Director Registry which lists mem-
bers who are seeking board roles and is utilized by 
boards with vacancies. The ABA’s Business Law Sec-
tion has an active Corporate Governance Commit-
tee6 with more than 3,300 members, most of whom 
are attorneys who advise boards, and offers topical 
programs that include CLE credit, although its mem-
bers are admonished not to market too aggres-
sively internally. The Private Directors Association7 
focuses on privately-owned companies, including 
private equity group portfolio companies, and is 
Chicago-based with increasing programs in other 
cities. And there are groups focused on improving 
boardroom diversity, including DirectWomen,8 and 
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also Women in the Boardroom,9 which provides 
one-on-one coaching and itself receives board 
opportunities.

YOUR FIRST BOARD ROLE!
In anticipation of the “board interview,” one should 
learn all one can about the company or organization, 
and come prepared to ask intelligent and informed 
questions, as well as to articulate the contribution 
that one could make as a board member. Before 
joining the board, have the D&O coverage reviewed, 
e.g., by a broker who did not provide it, since they 
will have an incentive to spot potential problems.

Joining a board is like getting onto a train, except the 
train isn’t stopping! From the moment you join, one 
is as responsible as other board members who’ve 
been serving for years. A robust “onboarding” pro-
cess is therefore crucial, preferably starting well 
before one joins the board, but if that’s not possible, 
then beginning immediately thereupon. Ideally, the 

board should already have a detailed onboarding 
process which can be modified according to one’s 
preexisting knowledge of the company or industry. 
But if there is no onboarding process offered, then 
one must create it—this might include meeting 
with fellow board members and management, visit-
ing company operations, reading company financial 
and news history, learning about the industry and 
markets served, etc. And then, one should consider 
what other potentially important elements of good 
governance might be missing!

CONCLUSION
Serving on boards can be a valuable career addition 
for attorneys, both while they are actively practic-
ing, as well as afterwards. Boards will likely benefit 
from the experience and skills that attorneys may 
have gained through their practice. There are impor-
tant ethical considerations, but they are navigable if 
approached with care. 

Notes
1 Schmidt, Gary P., “The Case for a ‘Legal Director’,” Directors 

& Boards, Third Quarter 2012.

2 Litov, Lubomir P., Sepe, Simone M, & Whitehead, Charles 
K., “Lawyers and Fools: Lawyer-Directors In Public Corpo-
rations,” Arizona Legal Studies, Discussion Paper No. 13-25, 
April 2013.

3 Comment often attributed to Peter Drucker, a leading 
commentator on business.

4 NYSE Governance Services, “GCs in the Boardroom and Be-
yond: A 2014 Survey”, https://www.nyse.com/publicdocs/
nyse/listing/BarkerGilmore_Survey_Report_20150505.
pdf

5 www.nacdonline.org

6 https://www.americanbar.org/groups/business_law/com-
mittees/corpgov/

7 https://www.privatedirectorsassociation.org/

8 www.directwomen.org

9 www.womenintheboardroom.com




