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“‘… [W]hen the court adopts the standards of the 
market place in making valuations there is no reason 
why it should close its eyes to how the market place 
arrives at and applies the standards. …‘, ‘It is difficult 
to perceive why testimony, which experience has 
taught is generally found to be safely relied upon 
by men in their important business affairs outside, 
should be rejected inside the courthouse.’”2

APPRAISING JUST COMPENSATION—
REPLICATING THE MARKET

When private property must be taken for public use 
an owner is to be made whole3—they must be paid 
just compensation. “One of the principal purposes 
of the Takings Clause is ‘to bar Government from 
forcing some people alone to bear public burdens, 

which in all fairness and justice, should be borne by 
the public as a whole.’” 4 To aid in this process, both 
the condemnor and the property owner engage 
real estate appraisers to analyze how actors in the 
free market would have valued the very same trans-
action that the government forced to occur.

Accordingly, just compensation cases represent a 
cross section of legal and practical real-estate con-
cerns. They often see the convergence of constitu-
tional law, property law, business law, home owner-
ship, real-world development concerns, real estate 
principles, accounting principles, unique business 
concerns, rules of evidence, studies in commerce 
and trade, and other case-specific complicating 
factors—all of which must be synthesized to form 
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opinions about the impact the taking has had on the 
value of a particular piece of property or business.

It is exceedingly rare that an entire property is taken. 
Often, only a portion of the property is taken. For 
example, a typical road widening will take some 
amount of property and impose new utility, drain-
age, slope, or other easements, including temporary 
construction easements. An appraiser valuing this 
scenario must determine the value of the taking, as 
well as the overall impact, if any, to the remaining 
property and must do so as of the date of the tak-
ing. The appraiser for the government most often 
reaches their opinion prior to the taking, while the 
appraiser for the land owner reaches their opinion 
after the taking. Accordingly, these cases, by their 
nature, require the parties and experts to engage 
in a speculative simulation of what market partici-
pants in the same transaction would have consid-
ered, pretending that the transaction was actually 
arm’s length.

However, an owner’s right to just compensation 
is being increasingly subordinated to evidentiary 
restraints that keep out of the courtroom consider-
ations that are made routinely in arm’s-length real 
estate transactions.5 A variety of holdings have made 
a straight-forward replication of market behav-
ior into an artificial exercise in which certain “real-
world” considerations are simply not permitted. 
Attorneys and appraisers working in this artificial 
realm of eminent domain valuation must become 
familiar with which “real world” considerations are 
permitted and which are forbidden, until the courts 
return to observing the appropriate rule, recited in 
Cade,6 and admit evidence of all considerations that 
the market would rely upon.

COMMUNICATION DOES NOT 
NEGATE INDEPENDENCE

To navigate this needlessly uncertain legal terrain, 
there are many ways in which the attorney and 
appraiser must interact within a given case. How-
ever, there is a prevalent myth that attorneys and 
appraisers with a common client may only discuss 
the case in limited detail, and that the attorney 

should refrain from—and the appraiser should dis-
courage—any substantive discussion of the facts, 
law, and details that are to be addressed by the 
appraiser so that the appraiser may remain inde-
pendent. This myth is perpetuated in deposition 
questions intending to paint a nefarious picture of 
an attorney’s involvement with the case, trial testi-
mony in which an appraiser disclaims any conversa-
tions with the attorney, and even in continuing edu-
cation presentations to professional groups. But this 
is a myth without a basis. The myth is not only false, 
but believing it is true can also lead to dangerous 
results for the individual professionals, the parties, 
and our system of determining constitutional just 
compensation.

It is fundamental to the eminent domain valuation 
process that an appraiser must not be an advocate 
for their client, but rather an advocate for their opin-
ions.7 In this way, appraisers are to remain independ-
ent, and must let the facts and the market, to the 
extent they are permitted by law, direct their con-
clusions and independently present their opinions 
and conclusions. The attorney and the appraiser 
must understand that the appraiser’s independence 
is not compromised simply because the two profes-
sionals discuss the case, certain theories, and the 
applicable law. Legal guidance must be provided 
by the attorney. Similarly, an appraiser must provide 
feedback to the attorney regarding proper appraisal 
methodology and bring the attorney’s attention to 
conflicts or potential conflicts they see between the 
Uniform Standards of Professional Appraisal Prac-
tice (USPAP) requirements—the standard rules gov-
erning appraisal practice—and the attorney’s legal 
instruction or case law.

The appraiser’s independence is not compromised 
when there is a working relationship between the 
appraiser and attorney. Rather, the appraiser’s inde-
pendence is strengthened because the appraiser 
may reach their opinions of value and just compen-
sation knowing that they have taken the appropri-
ate steps to ensure that they have complied with 
USPAP, that their opinions are properly formed and, 
ultimately, will be admissible in court. Moreover, if 
the eminent domain attorney does not work with 
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the appraiser throughout the appraisal process, 
then the attorney is not fulfilling their duty to their 
client or to the Constitution, and our system will be 
more prone to deliver injustice.

PRACTICAL REASONS FOR COMMUNICATION 
BETWEEN APPRAISERS AND ATTORNEYS

Eminent domain cases are grounded in the Consti-
tution,8 and thus carry a higher duty for all involved. 
This heightened duty applies whether the attor-
ney represents the landowner or the condemning 
authority because the goal is ultimately the same—
to provide just compensation to an owner who 
has lost property for a public use. Attorneys have 
a duty to zealously represent their clients;9 to fulfill 
this duty, it is critical that the attorney work with 
the appraiser to ensure their opinion is “in bounds” 
with the legal and constitutional requirements of 
the applicable jurisdiction. Failure by the attorney 
to ensure that the appraiser’s opinions are valid and 
admissible could constitute a failure to zealously 
represent the client’s interests.

There are nearly countless examples of issues 
that, when they arise, require legal instruction by 
counsel before the appraiser forms their opinions. 
Because of the evidentiary concerns that have come 
to dominate the application of the Constitution to 
these matters, the attorney should be prepared to 
actively advise the appraiser, even if advice is not 
specifically sought. These issues include examples 
such as ignoring project influence;10 determining 
highest and best use;11 identifying a unity of lands 
and the larger parcel;12 determining enhancement 
or damages;13 considering furniture, fixtures, and 
equipment (FF&E) and other personal property;14 
appraising the full rights acquired and temporary 
easements;15 opining on the loss of a median cut;16 
reviewing loss of or changes in access; and mitiga-
tion or adjustments to the property.17 These issues, 
and many more, appear frequently in eminent 
domain cases nationwide. Failure of the appraiser 
and attorney to collaborate during the appraisal pro-
cess may lead to unfavorable results: the appraiser’s 
opinions may be stricken or excluded; the opinion 
of just compensation may be insufficient because it 

fails to adequately consider necessary items; or, the 
appraiser’s opinion of just compensation could be 
too high because it considers facts, data, or issues 
which are beyond the scope of what the law allows. 
Thus, while the appraiser’s opinions must be their 
own, it is imperative that the attorney work with the 
appraiser to ensure that they reach a properly sup-
ported and admissible opinion.

ATTORNEY-APPRAISER COMMUNICATION IS 
ENCOURAGED AND PROTECTED BY THE RULES

As previously discussed, attorneys and appraisers 
often mistakenly bow to the myth that they cannot 
have substantive discussions during the appraiser’s 
formation of their appraisal opinions and reports, 
noting fears or concerns that the attorney’s thoughts 
or the appraiser’s drafts may be subject to discov-
ery. A careful review of the Federal Rules of Civil 
Procedure indicates that these concerns are largely 
unfounded. Indeed, both federal and some state 
rules recognize the impossibility of litigating cases 
without working closely with the experts and pro-
viding ample protection for collaboration between 
the attorney and appraiser during the preparation 
of an appraisal report.

Federal Rule of Civil Procedure 26 governs the 
discovery of expert opinions in federal court pro-
ceedings. Rule 26(b) lays out the scope and limits 
of expert discovery.18 The Rule offers a general pro-
tection in that “[o]rdinarily, a party may not discover 
documents and tangible things that are prepared in 
anticipation of litigation or for trial by or for another 
party or its representative (including the other par-
ty’s attorney, consultant, surety, indemnitor, insurer, 
or agent.)”19 But the Rule goes further to protect 
drafts of expert reports—section (b)(4) states that 
“Rules 26(b)(3)(A) and (B) protect drafts of any report 
or disclosure required under Rule 26(a)(2), regardless 
of the form in which the draft is recorded.”20

The Rule also gives specific protections to commu-
nications between the appraiser and the attorney: 
“Rules 26(b)(3)(A) and (B) protect communications 
between the party’s attorney and any witness 
required to provide a report…regardless of the 
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form of the communications.” There are limited 
exceptions to this protection, which include only 
communications that: “(i) relate to compensation 
for the expert’s study or testimony; (ii) identify facts 
or data that the party’s attorney provided and that 
the expert considered in forming the opinions to be 
expressed; or (iii) identify assumptions that the par-
ty’s attorney provided and that the expert relied on 
in forming the opinions to be expressed.”21

Federal Rule of Civil Procedure 26 has been 
amended numerous times and it is important to 
review why changes have been made. Of particular 
note is the Advisory Committee’s Note to the 2010 
Amendment. In amending the Rule, the Commit-
tee explained that it was strengthening the protec-
tions for attorney-expert conferral because “many 
courts read the disclosure provision [in Rule 26(a)
(2)] to authorize discovery of all communications 
between counsel and expert witnesses and all draft 
reports,” which led to “routine discovery into attor-
ney-expert communications and draft reports.”22 
As the Advisory Committee’s Note stated, this prac-
tice “has had undesirable effects” including leading 
attorneys and experts to “adopt a guarded attitude 
toward their interaction with testifying experts that 
impedes effective communication.”23 The Commit-
tee also found the Rule was increasing the general 
cost of litigation dramatically, as attorneys devel-
oped a work-around for the Rule in which they hired 
a second set of non-testifying, consulting experts 
with whom they engaged in a more open and direct 
discussion of the case.24

In amending the Rule to reduce costs to the parties 
and simplify discovery, the Committee refocused 
the aim of discovery to the “facts or data” relied 
upon by the expert to protect draft reports, as well 
as the theories and mental impression of counsel.25 
This refocusing, along with the addition of Rule 
26(b)(4)(C), providing “work-product protection for 
attorney-expert communications” now ensures that 
“lawyers may interact with retained experts without 
fear of exposing those communications to search-
ing discovery.”26

Critically, the 2010 amendments to Rule 26(a)(2)(B) 
and 26(b)(4) were “intended to alter the outcome in 
cases that have relied on the [previous] formulation 
in requiring disclosure of all attorney-expert com-
munications and draft reports.”27 The amendments 
to Rule 26 now “make this change explicit by pro-
viding work-product protection against discovery 
regarding draft reports and disclosures or attor-
ney-expert communications” regardless of the form 
in which the draft or communication is recorded, 
and regardless of whether the witness is required to 
provide a report under Rule 26(a)(2).28

State law, too, often protects attorney-expert work 
product and communications from discovery. For 
example, Virginia Supreme Court Rule 4:1(b)(3) pro-
tects documents and tangible things “prepared in 
anticipation of litigation or for trial” from disclosure 
by another party or by that party’s representative.29 
Like the federal rule, Virginia’s work-product doc-
trine protects from disclosure “otherwise discover-
able documents and tangible things prepared in 
anticipation of litigation or for trial absent a show-
ing of substantial need and the absence of access 
to other equivalent sources of information without 
undue hardship, and expressly protects from dis-
covery ‘the mental impressions, conclusions, opin-
ions or legal theories of an attorney or other rep-
resentative of a party concerning the litigation.’”30 
Thus, Virginia law, like federal law, protects com-
munications between the attorney and appraiser 
from discovery when the communications include 
the attorney’s mental impressions, legal theories, or 
other thoughts relevant to the case at hand.31

Accordingly, there should be little hesitation about 
attorneys and appraisers working together when 
preparing an appraisal for eminent domain liti-
gation. Attorneys should help educate appraisers 
on the state of the Rules and the protections they 
afford both professionals in the full and appropri-
ate development of the appraiser’s opinions and 
reports. The Rules dispel the myth that the attorney 
and appraiser must avoid open and direct commu-
nication and discussions of the case at hand.
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USPAP ALSO REQUIRES AND ACCOMMODATES 
ATTORNEY-APPRAISER COMMUNICATION 

IN PREPARATION OF OPINIONS
Just as the law and Rules recognize the necessity 
and importance of attorney-appraiser collaboration, 
so too do the Uniform Standards of Professional 
Appraisal Practice. USPAP defines an appraiser as 
“one who is expected to perform valuation ser-
vices competently and in a manner that is inde-
pendent, impartial, and objective.”32 USPAP applies 
when appraisers are working in an appraisal capac-
ity, including in the preparation of an appraisal or 
appraisal review.33

Performing services competently requires an 
understanding of the issues at hand, or as stated 
in USPAP, “an appraiser must identify the problem 
to be solved.”34 A thorough understanding of the 
problem, and therefore the subsequent solution, 
requires appraiser and attorney input. These are 
logical inputs for a complete scope of work, which 
lead to a credible result.

USPAP imposes numerous requirements that 
appraisers must follow when completing their 
appraisal assignments.35 It is imperative that the 
eminent domain attorney be familiar with the 
appropriate USPAP requirements such as: hypothet-
ical conditions, extraordinary assumptions, jurisdic-
tional exceptions, scope of work issues, and reliance 
on opinions or work of others and other concepts 
that are fundamental to appraisal practice and 
methodology.

First, USPAP has rigorous standards with respect 
to hypothetical conditions, extraordinary assump-
tions, and jurisdictional exceptions.36 Because of the 
jurisdictional-specific laws or principles which gov-
ern eminent domain proceedings, attorneys and 
appraisers must confer with respect to the assump-
tions to be made, the hypothetical conditions 
employed, and the jurisdictional exceptions to be 
invoked. While USPAP certainly allows for this pro-
cess to occur, it also requires the appraiser to state 
clearly and conspicuously in the report: what hypo-
thetical conditions are employed, what extraor-
dinary assumptions are being made, and what 

jurisdictional exceptions are being invoked so that 
the intended reader of the report can understand 
the context for the appraiser’s opinions.37 Examples 
of items to be discussed include:

• The appropriate date of value;

• The appropriate intended use;

• The appropriate interest to be appraised; and

• The appropriate identification of the property 
(larger parcel)

The scope of work for an appraisal assignment is 
the responsibility of the appraiser and proper devel-
opment of that scope of work requires attorney/cli-
ent communication. USPAP states that “[a]ppraisers 
have broad flexibility and significant responsibility 
in determining the appropriate scope of work for an 
appraisal or appraisal review assignment.”38 A com-
plete, credible scope of work can only be developed 
by understanding the appraisal problem, which is 
the result of an open line of communication with 
the attorney/client.

Finally, USPAP also offers clear guidance and 
requirements for appraisers considering or relying 
on the work or opinions of others. Eminent domain 
cases increasingly require more than just appraisal 
opinions. The parties may also engage expert engi-
neers, land planners, arborists, hydrologists, real 
estate brokers, or other “predicate” experts to aid in 
the analysis of the case or to offer expert opinions, 
which the appraiser may choose to adopt or other-
wise rely upon. It is essential that the attorney coor-
dinate and encourage communications between 
the appraiser and the other expert witnesses to 
encourage a well-developed appraisal opinion. 
USPAP offers clear guidance to appraisers relying on 
the work or opinions of others.

The 2020-2021 Comment to Standard Rule (SR) 
2-3 notes that an appraiser’s certification of their 
appraisal report makes them responsible for their 
reliance on others’ work.39 When relying on the work 
or opinions of others, whether other experts or an 
attorney, appraisers must “have a reasonable basis 
for believing that those individuals performing the 
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work are competent. The signing appraiser(s) also 
must have no reason to doubt that the work of those 
individuals is credible.”40 Moreover, the appraiser’s 
report must summarize the basis and reasoning for 
the opinions reached, and must not mislead the 
reader by, for example, claiming opinions or work 
that is not the appraiser’s own.41

Working with an attorney or seeking legal guidance 
to understand the parameters for what may per-
missibly be considered does not compromise an 
appraiser’s independence, impartiality, or objectiv-
ity. Rather, doing so allows the appraiser to ensure 
that their independent, impartial, and objective 
work is thorough, conforms to the law of the juris-
diction, leads to a credible result, and is, ultimately, 
admissible in court. Moreover, understanding the 
legal parameters of an assignment aims at fulfilling 
the appraiser’s competency requirements,42 which 
is essential to proper completion of the appraisal 
assignment.

CONCLUSION

Every property is unique, and every eminent domain 
case presents both attorneys and appraisers with 
new fact patterns and issues to address in the pursuit 
of just compensation. Because the Courts have made 
the evidentiary constraints for these cases so fact 
and law specific, there is an even more pronounced 
need for attorney-appraiser collaboration to ensure 
that the owner’s constitutional right to just compen-
sation is fulfilled and that that they are restored to a 
position, monetarily, as if the taking never occurred.43 
Ineffective or insufficient communication and collab-
oration between the attorney and appraiser can lead 
to injustice. While both the appraiser and the attor-
ney have their roles to play, the prudent lawyer and 
experienced appraiser will engage in a collaborative 
effort to ensure that the Constitutional standard of 
“just compensation” is met. 
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33 See id., Preamble (Noting compliance with USPAP is re-
quired when an appraiser is obligated to do so by law); 
Uniform Standards of Professional Appraisal Practice, 
Advisory Opinion 21 (AO-21) (The Appraisal Foundation, 
2018-2019) (noting that appraisers acting in their profes-
sional appraisal capacity have a duty to comply with US-
PAP when performing an appraisal or appraisal review). 
See also Atlantic Coast Pipeline, LLC v. 0.07 Acre in Nelson 
Cnty., Va., 396 F. Supp. 3d 628, 647 (W.D. Va. 2019) (noting 
that appraisers are required to comply with USPAP).

34 See USPAP, supra, at 13 (discussing the Scope of Work 
Rule).

35 See generally, USPAP, supra.

36 A hypothetical condition is a “condition, directly related to 
a specific assignment, which is contrary to what is known 
by the appraiser to exist on the effective date of the as-
signment results, but is used for the purpose of analysis.” 
An extraordinary assumption is “an assignment-specific 
assumption as of the effective date regarding uncertain 
information used in an analysis which, if found to be false, 
could alter the appraiser’s opinions or conclusions.” Ju-
risdictional exceptions are assignment conditions estab-
lished by applicable law or regulation, which preclude the 
appraiser from complying with part of USPAP. See USPAP, 
supra, Definitions; Id. at 15 (the appraiser is required to 
identify the law or regulation precluding USPAP compli-
ance; comply with the law or regulation; clearly and con-
spicuously disclose the part of USPAP being violated; and 
cite the law or regulation in the report); USPAP, supra, SR 
1-2(f )-(g) (the appraiser is required to identify and disclose 
any hypothetical conditions or extraordinary assump-
tions).
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37 See USPAP, supra, SR 2-1(a), (c); 2-2(a)(xiii), (b)(xv); and 
3-2(e)-(g) (requiring extraordinary assumptions and hypo-
thetical conditions to be clearly and conspicuously stated 
in the report); Id. at 15 (requiring disclosure of jurisdic-
tional exceptions).

38 See USPAP, supra, at 13 (discussing the Scope of Work 
Rule).

39 USPAP, supra, SR 2-3, Comment.

40 Id. See also The Appraisal Institute, Guide Note 4: Reliance 
on Reports Prepared by Others (Appraisal Institute, 2017).

41 USPAP, supra, SR 2-1(a), 4-3. See also id. at SR-2-2(a)(viii) 
(requiring the appraiser to summarize the appraisal report 
and information analyzed, methods or technologies em-
ployed and reasoning supporting the analysis, opinions, 
and conclusions).

42 See USPAP, supra, at 11, Competency Rule (“An appraiser 
must: (1) be competent to perform the assignment; (2) 
acquire the necessary competency to perform the assign-
ment; or (3) decline or withdraw from the assignment.” 
Competently performing the assignment requires: “1. the 
ability to properly identify the problem to be addressed; 
2. the knowledge and experience to complete the assign-
ment competently; and 3. recognition of, and compliance 
with, laws and regulations that apply to the appraiser or to 
the assignment.”) (emphasis added).

43 See Miller, supra, 317 U.S. at 373 (Just compensation 
“means the full and perfect equivalent in money of the 
property taken. The owner is to be put in as good posi-
tion pecuniarily as he would have occupied if his property 
had not been taken.”) (citing Monogahela Navigation Co 
v. United States, 148 U.S. 312, 326 (1893)). See also Appa-
lachian Elec. and Power Co. v. Gorman, 191 Va. 344, 354 
(1950) (citing Pruner v. State Highway Comm’r, 173 Va. 307 
(1939)).




