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To successfully litigate a case before the U.S. Tax
Court, mastery of the applicable substantive tax
rules is crucial. However, the importance of the
Tax Court’s unique Rules of Practice and Procedure
(Rules) should not be overlooked.! As one commen-
tator wisely stated, “[tlhe procedural aspects of the
tax law are of overriding importance in many con-
troversies, eclipsing or making moot substantive
issues....”

In general, the Tax Court Rules are modeled after the
Federal Rules of Civil Procedure. However, Tax Court
Rules are unique in several critical respects, includ-
ing with respect to pretrial discovery practice. In
the Tax Court, the parties are required to exchange
relevant evidence through the court’s informal dis-
covery and stipulation process before engaging in
formal discovery. Moreover, formal discovery in the
Tax Court is more limited than the broad discovery
available in the Court of Federal Claims and the fed-
eral district courts (refund forums). Other unique
features of the Tax Court Rules include the require-
ment of post-trial briefs, the court’s distinct Court
Conference Procedure, and the Golsen rule.?

As a prepayment forum, many of these Rules were
implemented by the Tax Court to accelerate the
inexpensive resolution of cases, promote efficiency,
and reduce judicial workload.* The purpose of this
article is to identify and explain some of the unique

characteristics of the Tax Court’s Rules. Thus, a com-
prehensive discussion of the Rules is beyond the
scope of this article.

1. INFORMAL PRETRIAL DISCOVERY IS REQUIRED

“The Rules on discovery perhaps most clearly illus-
trate the uniqueness of the Tax Court Rules.”

A unique aspect of Tax Court practice, and the
aspect that is perhaps most distinguished from
the refund forums, is the requirement that parties
engage in informal discovery prior to resorting to
the court’s compulsory discovery procedure. Rule
70(a)(1) makes clear that the parties must “attempt
to attain the objectives of discovery through infor-
mal consultation or communication before utilizing
the discovery procedures provided in these Rules.”
In contrast, in the federal district courts, informal
discovery is not mandated. Rather, there is a for-
mal process, with discovery phases clearly defined
under the rules and overseen and enforced by the
presiding judge.

In practice, informal discovery is as simple as con-
tacting the opposing party and requesting relevant
information and documents. As Judge Mark Holmes
of the Tax Court stated, the heart of the informal dis-
covery requirement is “asking the other party nicely
first.”” An informal discovery request may be made
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orally or in writing, but any oral request should be
confirmed in writing in case this requirement is later
an issue before the court. Usually, after a taxpayer
files a petition, the Internal Revenue Service (Ser-
vice) will send a “Branerton letter"—named after
Branerton Corp. v. Commissioner? the seminal case
that established the informal discovery requirement.

Unlike formal discovery, there is no time period for
completing informal discovery. To the extent the
informal effort is unsuccessful, discovery is available
through formal channels such as the use of written
interrogatories, requests for production of docu-
ments, and depositions in certain circumstances.’
However, the court will usually not enforce a formal
discovery request until the parties have in good
faith substantially complied with the informal dis-
covery requirement.”®

In Int’l Air Conditioning Corp. v. Commissioner, the Tax
Court stated that:

Rule 70(a)(1) does not speak of making informal
“requests” prior to making formal “requests”...
If this were all Rule 70(a)(1) was intended to
accomplish, it would serve little purpose.
Rather, Rule 70(a)(1) contemplates “consultation
or communication,” words that connote discus-
sion, deliberation, and an interchange of ideas,
thoughts, and opinions between the parties."

The case law demonstrates the Tax Court’s serious
commitment to informal discovery. For example, in
Schneider Ints., L.P. v. Commissioner,? the court held
that formal requests issued by the Service before
answer to a Branerton letter violated the court’s
informal discovery procedures and granted the tax-
payers motion for a protective order.® The court
stated:

[lIn the instant case, respondent has not dem-
onstrated that most, if not all, of the information
respondent needs could not be obtained through
the informal procedures required by Rules 70(a),
90(a), and our Branerton opinion.... The actions of
respondent’s counsel in the instant case lead us to
believe that he does not fully appreciate the impor-
tance of our Branerton opinion. His insistence on

compliance with his formal discovery requests in
advance of any conference between the parties
does not effectively present an opportunity for
the ‘discussion, deliberation, and an interchange of
ideas, thoughts, and opinions between the parties’
that our rules contemplate.

The importance of informal consultation is also
emphasized in the Service’s Internal Revenue Man-
ual (IRM), which states that “failure to supply facts
and documents to Appeals does not excuse the
Office of Chief Counsel from the Branerton require-
ments.”"* The IRM further states that the appropri-
ate response to a “premature discovery request is
a response denying [taxpayer’s] right to premature
discovery and offering informal consultation or
communication in accordance with T.C. Rule 70(a)."™

The Tax Court has acknowledged that the princi-
pal purpose of the informal discovery procedure “is
to save the time and resources of the Court and of
the parties before it in the development of relevant
and undisputed facts.”® Moreover, the court has
explained that the specialized scope of cases before
the court makes informal discovery “especially use-
ful,” stating:

For example, the requirement in section 6001
that taxpayers maintain adequate records pro-
motes the informal development of much rel-
evant evidence. Additionally, under sections
7602 and 7609, the Commissioner, who is always
a party to cases before us, possesses broad stat-
utory authority to compel the production of
documents and testimony by the use of admin-
istrative summonses even before a case is filed
in our Court.... Many years of experience with
the use of informal discovery in a variety of cir-
cumstances have demonstrated to our satisfac-
tion the efficacy of that procedure.”

2. STIPULATIONS OF FACT REQUIRED

“For many years the bedrock of Tax Court practice
has been the stipulation process...."™

Another unique aspect of Tax Court practice is that
the court heavily relies upon the “stipulations of
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fact” process, which is intertwined with the court’s
informal discovery procedure discussed above.”
Under Rule 91(a), the “parties are required to stipu-
late, to the fullest extent to which complete or quali-
fied agreement can or fairly should be reached, all
matters not privileged, regardless of whether such
matters involve fact or opinion or the application of
law to fact.” The purpose of this process is to narrow
controversies to their essential issues of dispute, and
to materially assist the court in managing its case-
load.?® This obligation to stipulate differs from the
practice in the refund forums, where the parties are
permitted to stipulate, but are not required to do so.
As the Second Circuit observed, “[t]here is no rule in
the Federal Rules of Civil Procedure comparable to
Rule 91 of the Tax Court Rules of Practice and Proce-
dure, requiring the parties to stipulate.””

Pursuant to Rule 91, the parties are required to
agree to “all facts, all documents and papers”*
and all evidence about which there is no dispute.
The parties are also required to agree to matters
obtained through “discovery or requests for admis-
sion or through any other authorized procedure.”?
Where there is a question about the authenticity
of the evidence, a party may register an objection
on the ground of materiality or relevance but may
not refuse to stipulate. The stipulation must be clear
and concise, and separate items should be stated in
separate paragraphs. Stipulated exhibits should be
numbered serially, and the number should be fol-
lowed by “P” if offered by the taxpayer (e.g., 1-P);
“R" if offered by the Service (e.g., 2-R); or “J” if joint,
(e.g., 3-J).%#

Signed stipulations are typically filed with the court
at or before the commencement of the trial of the
case, rather than formally offered into evidence. If,
after the date of issuance of trial notice in a case,
a party has failed to confer with an adversary with
respect to entering into a stipulation, the party pro-
posing to stipulate may, 45 days prior to trial calen-
dar, file a Motion to Compel Stipulation pursuant to
Rule 91(f).? Once a stipulation is properly filed, it is
conclusive and binding unless otherwise permit-
ted by the court or agreed upon by those parties.?
The Service and the taxpayers are equally bound by

stipulations validly entered, even where the stipula-
tion creates a windfall for the taxpayer.?” For exam-
ple, in Tate & Lyle, Inc. v. Commissioner,?® the parties
filed a joint stipulation of facts, and based upon
that stipulation, settled all but one remaining issue.
Shortly thereafter, the Service discovered that there
was an error in allowing the taxpayer a general busi-
ness credit. The Service then filed a Motion for Leave
to File Amendment to Answer, which the taxpayer
opposed. In denying the Service’s motion, the Tax
Court explained that:

[Tlhe stipulation of settled issues, like a contract,
reflects the parties’ bargained-for exchange—
each of the parties made concessions in the
course of arriving at the settlement.... Con-
sidering all the circumstances, it seems ines-
capable that to grant [the Service’s] pending
motion would necessarily lead to the collapse
of the stipulated settlement. Recognizing that
[the Service] was in possession of all the facts
necessary to raise the ... issue at the time the
deficiency notice was issued in this case, and
giving due regard to the policy favoring the set-
tlement of cases brought before this Court, we
are convinced that justice would best be served
if [the Service] is precluded from raising a new
issue at this time, and we so hold.®

Moreover, the Sixth Circuit has explained: “[i]t would
seem that if parties could challenge their prior stipu-
lations at will, stipulations would lose much of their
purpose.”® The Tax Court has broad discretion to
dismiss a case when the parties fail to execute a
meaningful stipulation as required by the Rules.*!
Thus, litigants should have a thorough knowledge
of the issues in a case and ensure that only facts
known to be true are stipulated.3?

While stipulations are not to be set aside lightly, the
Tax Court has broad discretion to permit a party
to later qualify, change, or contradict a stipulation
where “manifest injustice would result.”** Examples
include instances where a party entered a stipula-
tion due to duress, mistake, or ignorance of the
law.>* Generally, the factors the court considers
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to determine if relief from stipulations is justified
include whether:

+ The taxpayer was represented by counsel when
agreeing to stipulations;

« The party opposing the motion for relief from
stipulations can point to evidence that has been
lost or to arguments that might have been made
but no longer can be; and

. Stipulations were entered into after careful
negotiations or through inadvertence or honest
lack of ability.>

In addition, the court has determined a stipulation
is not binding where language in a stipulation is so
ambiguous that the intent of the parties cannot be
discerned.? Finally, where facts presented at trial
are clearly contrary to those stipulated to by the par-
ties, the court has discretion not to be bound by the
stipulation.”

In addition to stipulating facts of a case, the par-
ties can also voluntarily enter into a stipulation of
issues when they have resolved some of the issues
in the case. These stipulations usually state which
issues are still unresolved. Finally, the parties can
also submit a case fully stipulated to the court for a
ruling by filing a motion pursuant to Rule 122. Par-
ties generally submit a case fully stipulated where
the case does not require a trial (i.e., where sufficient
facts have been admitted, stipulated, established by
deposition, or included in the record in some other
way).2® The submission of a case pursuant to Rule
122 does not change the burden of proof.**

3. FORMAL DISCOVERY IS LIMITED

“It is undisputed that the Tax Court has histori-
cally permitted limited discovery and, although
the Court has expanded the Rules on discovery, its
Rules are not as broad as the Federal Rules of Civil
Procedure.™?

The discovery devices available in the Tax Court
are generally more limited than those in the refund
forums. The use of depositions is highly restricted in
Tax Court.* Pursuant to Rule 74, parties are allowed

to take a deposition of a party or a nonparty if all
parties consent. In the absence of such consent,
however, depositions are only permitted under
“very limited circumstances” and where such infor-
mation cannot be obtained through informal dis-
covery.”? As the Tax Court has explained, “absent a
Court order, discovery through depositions without
the consent of the opposing party is not available
under our Rules ... as it is under the Federal Rules [of
Civil Procedure].” In contrast, in the federal district
courts depositions are allowed as a matter of course,
and each party is permitted to take up to 10 deposi-
tions without leave of court.*

Moreover, pursuant to Tax Court Rule 143(g),* a
party who calls an expert witness must have that
witness prepare a written report, which is served
on the opposing party and lodged with the Court
before trial. This is entirely unique to the Tax Court,
and if the expert is qualified, the report serves as the
direct testimony of the expert.*® Furthermore, the
Tax Court rules contain no provision comparable to
the automatic disclosure rules of the Federal Rules
of Civil Procedure, which require parties to auto-
matically share routine evidentiary information that
would otherwise be available during discovery.¥

The Tax Court has explained that the limitation on
formal discovery is intentional because “unneces-
sarily broad discovery may cause extensive delays
and jeopardize the administration, the integrity,
and the effectiveness of the internal revenue laws.”?®
Similarly, the court has expressed concern that liti-
gation costs could rise dramatically if unfettered
pretrial discovery were to be permitted.*”

4, THE TAX COURT SPEAKS WITH ONE VOICE

The Tax Court aims to speak with “one voice.” Unlike
most other forums, the court’s default is that, unless
an opinion has gone through the Court Conference
Procedure,*® discussed below, and is published with
any dissenting or concurring opinions, each opinion
is issued as the opinion of the court. Generally, after
the completion of trial and submission of briefs,”
the presiding judge reviews the record and drafts
an opinion (referred to in the statute as a “report”)

THETOP FIVE PROCEDURAL SURPRISES IN U.S. TAX COURT LITIGATION | 35



pursuant to Code sections 7459 and 7460.52 The
judge then submits the draft opinion to the chief
judge for consideration. The chief judge and his
team review all draft opinions to ensure consistency
with prior court opinions. In addition, the chief
judge and his team offer suggestions on format-
ting (i.e., grammar, citation, etc.), which the author-
ing judge can choose to accept or decline. After the
chief judge’s review is completed, the draft opinion
is then shared with each Tax Court judge prior to
publication. Thus, each opinion issued by the court
is a collaborative effort.

Unless the chief judge, within 30 days of receiv-
ing the draft opinion, directs that such opinion be
reviewed by the full court under its Court Confer-
ence Procedure, the opinion “shall become the
report of the Tax Court.”® Therefore, in most cases,
the opinion of the authoring judge becomes the
opinion of the court, which in large part justifies
the assertion that the Tax Court is a single, national
court, as opposed to 19 separate courts. In contrast,
in the federal district courts there is far less collabo-
ration before opinions are issued, at least as a formal
matter.

The Tax Court generally issues four types of opin-
ions: division opinions, memorandum opinions,
bench opinions, and summary opinions.>* Division
opinions, also referred to as “Tax Court Opinions,”
are usually issued in cases that involve a legal issue
of first impression or appear to conflict with a prior
decision of the court.> Division opinions are prec-
edential and are published in the official Tax Court
reporter. They can also be “court-reviewed” opin-
ions, similar to en banc opinions of the U.S. fed-
eral courts of appeals, when the chief judge deter-
mines that review by the full court is necessary.>
In advance of a scheduled court conference, which
takes place about once a month, the draft opinion
is distributed to the court. At the conference, the
report is discussed and voted upon.’” Generally, all
presidentially appointed judges can participate in
court conferences, except recalled senior judges.
However, a recalled judge may vote at the confer-
ence on all cases tried by that judge. For a report
to be approved at the conference and become a

court-reviewed opinion, it must be approved by a
majority of the judges entitled to vote. If an opinion
is approved, it is released as an opinion of the court.
If an opinion is not adopted, the report is reassigned
to the authoring judge to be rewritten in accor-
dance with the majority vote. If the authoring judge
chooses not to rewrite the report, the case will be
re-assigned to a new judge to draft a report con-
forming to the opinion of the Court Conference.*®
Note, parties cannot address the full court during
the Court Conference and are not informed that a
case has been designated for full court review.

The chief judge has considerable discretion in select-
ing draft opinions for court review. Judge Mary Ann
Cohen of the Tax Court, who served as chief judge,
explained that court review is usually directed if:

[TIhe report proposes to invalidate a regula-
tion, overrule a published Tax Court case, or
reconsider, in a circuit that has not addressed
it, an issue on which we have been reversed
by a court of appeals.... Court review is also
directed in cases of widespread application
where the result may be controversial, where
the Chief Judge is made aware of differences in
opinion among the judges before the opinion
is released, or, occasionally, where a procedural
issue suggests the desirability of obtaining a
consensus of the judges.”

Memorandum opinions are issued in fact-intensive
cases or where the law is settled. Although memo-
randum opinions do not have binding precedential
value and are not published in the official Tax Court
reporter, these opinions are often cited by litigants
and the court and are recognized as very persuasive
authority.®

Bench opinions are stated orally by the presiding
judge and recorded in the transcript of proceed-
ings.’" Rule 152 provides that, except in actions
for declaratory judgment or disclosure, a judge is
authorized to issue a bench opinion if the judge “is
satisfied as to the factual conclusions to be reached
in the case and that the law to be applied thereto is
clear.”? Bench opinions are not binding precedent.®
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Summary opinions are issued in cases tried under
the court’s elective “Small Tax Case” Procedure.
When filing a petition with the court, taxpayers can
elect to have their cases conducted as small tax
cases if the amount in dispute, including penalties,
is $50,000 or less.%* Small tax cases are conducted
under less formal procedures than regular cases and
those decisions are final and non-appealable. These
opinions are not published in the official Tax Court
reporter and have no precedential value.®®

5. IDENTIFYING GOVERNING
PRECEDENT IS COMPLEX

As a “national court,” the Tax Court is charged with
deciding all cases uniformly regardless of where inits
nationwide jurisdiction they may arise.%® The court’s
decisions, however, can be appealed to the courts
of appeals, which lie in different judicial circuits.’’
Yet each of the circuit courts is of coordinate rank
and is therefore free not to follow the precedents of
the others.®® As a result, the various circuits may ren-
der inconsistent decisions for two distinct taxpayers
with the same exact facts that are only differenti-
ated by which circuit heard their appeals. Thus, the
Tax Court has to decide, if at all, when it should be
bound by the precedent of a court of appeals rul-
ing.®® Initially, the Tax Court had taken the view that,
to foster uniformity, it was not bound to follow the
precedent of any of the courts of appeals. In 1957,
the court ruled in Lawrence v. Commissioner that:

The Tax Court, being a tribunal with national
jurisdiction over litigation involving the inter-
pretation of Federal taxing statutes which may
come to it from all parts of the country, has a
similar obligation to apply with uniformity its
interpretation of those statutes. That is the way
it has always seen its statutory duty and, with all
due respect to the Courts of Appeals, it cannot
conscientiously change unless Congress or the
Supreme Court so directs.”®

The court’s decision in Lawrence attracted unfavor-
able criticism,”" largely because if a Tax Court case
was appealable to a court of appeals that previ-
ously had taken a contrary position on precisely the

same issue, reversal would appear certain under
Lawrence.”> Accordingly, in 1970, the Tax Court ruled
in Golsen v. Commissioner” that judicial efficiency
required it to follow the binding precedent of the
circuit to which its decision is appealable. This rule,
often referred to as the “Golsen rule,” however, only
applies where the relevant court of appeal’s decision
is “squarely on point.” As the Tax Court explained:

It should be emphasized that the logic behind
the Golsen doctrine is not that we lack the
authority to render a decision inconsistent with
any Court of Appeals (including the one to which
an appeal would lie), but that it would be futile
and wasteful to do so where we would surely
be reversed. Accordingly, bearing in mind our
obligation as a national court ... we should be
careful to apply the Golsen doctrine only under
circumstances where the holding of the Court
of Appeals is squarely on point.”

Additionally, the Tax Court has clarified the reach
of the Golsen rule by emphasizing that it should be
“construed narrowly and applied only if ‘a reversal
would appear inevitable, due to the clearly estab-
lished position of the Court of Appeals to which an
appeal would lie.””® The Golsen rule does not apply
where the precedent from the court of appeals con-
stitutes dicta or contains distinguishable facts or
law.”¢

In contrast, the refund forums’ system of precedent
is less complex. The federal district courts follow the
binding precedents of the court of appeals within
their respective circuit. Similarly, the Court of Fed-
eral Claims follows decisions of the Federal Circuit
Court of Appeals, the only court to which an appeal
will lie.””

CONCLUSION

Having a firm understanding of the applicable pro-
cedural rules can be as critical to effectively resolv-
ing a case in the Tax Court as mastery of the substan-
tive law and should not be ignored by litigants. &
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