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In any trial to determine the value of real property,
whether it be an eminent domain taking, or an
application to reduce assessed taxes, a recent sale
of the parcel will be extremely relevant. If a sale was
an open market transaction with a buyer under no
compulsion to buy and a seller under no compul-
sion to sell, the transaction, unless explained away,
will be considered a fair market sale at the time of
the sale!

Normally, appraisers will utilize the market data or
comparable sales approach for valuation. In this
approach, the subject is valued by comparison with
other properties. In order to be considered compa-
rable, the sales are to be sufficiently: (i) near in time
to the valuation date; and (ii) alike with respect to
character, size, situation, usability, and zoning. This
is to make clear that sales are comparable in value
and that the cash equivalent price realized for the
properties sold may fairly be considered as shed-
ding light on the property being valued.?

The Ohio Supreme Court made clear that a recent
sale price is not an absolute determinant of a prop-
erty’s valuation. Instead, it held that where the par-
cel has been the subject of a recent arm’s-length
sale, the sales price is the best evidence of the true

value of the property; but this presumption may be
rebutted by evidence which indicates otherwise.?

The California Supreme Court held that the sale price
of the subject may be considered even if it may have
reflected “project enhancement value.” The court
must be able to reasonably determine that that sale
price, even if it reflected some project enhancement
value of the land, still evinced fair market value. It's
an interesting decision: if a jury is instructed to dis-
regard that part of the compensation representing
project enhancement, a claimant could be awarded
less than it paid.*

The rule is that “the sale of real property in an arm’s-
length transaction, if recent and not explained as
extraordinary, is the best evidence of value for tax
assessment purposes because it directly reflects the
property’s market value and does not require the
Court to engage in speculation.” Put another way,
“[a] recent sale has been characterized as evidence
of the “highest rank” in determining value.”

We eliminate from recent purchases sales which are
not fair market transactions. This would include obvi-
ous distress sales such as foreclosures, bankruptcy
sales, and liquidated sales by financial institutions.
Sales which may include financial incentives or tax
benefits would also not be fair market sales. This
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is one of the reasons why an attorney or appraiser
should not simply rely on real estate reporting ser-
vices, but examine the actual deed and/or interview
the parties to the sale.

Tax reduction proceedings

What happens when the tax assessor uses recent
sales as a basis for the local tax authority’s valuation
of a parcel of real estate? Generally, in any challenge
to an assessed valuation, the petitioner carries the
burden of proof by a preponderance of evidence. It
is well-established that a recent arms-length sale is
evidence that should be given the highest rank with
respect to the value of the subject property.

The challenged real property assessments are pre-
sumed valid as a matter of law, and the petitioner
has the initial burden of rebutting that presumption
and producing substantial evidence that a cred-
ible dispute exists as to the valuation of the sub-
ject property.”” “[Slubstantial evidence will most
often consist of a detailed, competent appraisal
based on standard, accepted appraisal techniques
and prepared by a qualified appraiser.”® Moreover,
the appraisal must be based on “objective data and
sound theory.”

“The ultimate strength, credibility and persuasive-
ness are not germane for the threshold inquiry.
The Court’s inquiry is limited to a determination
of whether the documentary and testimonial basis
proffered by the Petitioner is based upon sound
theory and objective data.”

As a general rule, the sale of real property that is an
arm’s-length transaction, if recent and not explained
as extraordinary, is the best evidence of value for tax
assessment purposes because it directly reflects the
property’s market value and does not require the
court to engage in speculation.’® “The best evidence
of value, of course, is a recent sale of the subject
property between a seller under no compulsion to
sell and a buyer under no compulsion to buy.”" A
recent sale has been characterized as evidence of
the “highest rank” in determining market value.”? In
Matter of Meditrust c/o Conifer Park Inc. (The Mediplex
Group Inc.) v. Rosalie Fahey, as Assessor of the Town of

Greenville, et al., the court rejected petitioner’s claim
that the $51,000,000 sales price was “not indica-
tive of the fair market value of the property since
it was an arbitrary figure established as a business
convenience”™ and reiterated that “taxpayers are
bound by the manner in which they elect to struc-
ture a transaction ... particularly as it may be rea-
sonably inferred that it is continuing to utilize the
$51,000,000 sales price to obtain corporate and
income tax advantages.” In Rite Aid Corp. v. Otis, the
court held that the sale of the property in question
was an arms-length transaction, and that the price
paid by the purchaser in this matter was consistent
with the value of the property as determined by
respondents’ expert (subject to market trends)."*

Can areal estate tax assessment appeal
be admissible in a condemnation case?

New York’s Eminent' Domain Procedure Law pro-
vides that a condemnation claim may only be tried
by a supreme court justice, or if against the state, a
court of claims judge.” First, it is important to note
that the New York State Constitution provides two
different formulas for fixing value in the two valua-
tion contexts.

In a condemnation proceeding, the subject property
must be valued at its highest and best use regard-
less of actual use.® The valuation of the subject
property is set forth in the parties’ appraisal reports.
At trial, all parties shall be limited in their affirmative
proof of value to matters set forth in their respec-
tive appraisal reports.” Article |, section 7 of the
New York State Constitution provides that “private
property shall not be taken for public use without
just compensation.” The constitutional requirement
of just compensation requires that the former prop-
erty owner be indemnified so that it may put in the
same relative position, insofar as that is possible,
as if the taking had not occurred.”® So, in condem-
nation, the subject property must be valued on its
highest and best use.

There is a fundamental difference in the valuation
of property for tax assessment purposes. Real Prop-
erty Tax Law section 302(1) states that “the taxable
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status of real property in cities and towns shall be
determined annually according to its condition
and ownership as of the first day of March and the
valuation thereof determined as of the appropriate
valuation date.” The New York State Office of Real
Property Services (ORPS) has set forth its opinion on
this issue, which opinion discusses when property
should be valued according to its current use and
when it should be valued based on its highest and
best use.” New York courts have adopted current
use as the general standard for tax assessment pur-
poses in valuing improved properties.

The cardinal principle of property valuation for tax
purposes set forth in the New York State Constitu-
tion is that property assessments shall in no case
exceed full value.®*® A tax certiorari determination
requires an inquiry as to the property’s condition
and ownership on the applicable valuation date.?!
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