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Like every other aspect of life in New York over the 
past year, real property leasing, lending, and sales 
have been turned upside-down by the Covid-19 
pandemic. Countless tenants and property owners 
have failed to pay full rent or mortgage payments, 
but have been protected from immediate dispos-
session through at least August 31, 2021 by a com-
bination of executive orders and legislation.1 While 
trials have resumed in New York City, a growing 
backload of foreclosures and evictions continue to 
be held in abeyance.2 Many offices and commercial 
establishments that emptied out as a result of clo-
sure orders, job losses, work-from-home arrange-
ments and rising vacancy rates, raised questions 
about lasting changes to New York’s office stock 
and streetscapes.3 Commercial real estate lawyers 

are anxiously wondering what the coming months 
will hold in store. This article will briefly examine 
some recent developments on the legislative and 
litigation fronts that may be consequential for the 
commercial real estate law bar.

On the legislative front, as of this writing, the Gover-
nor has signed a $212 billion budget bill for the 2022 
fiscal year (the “2022 budget”).4 This budget, criti-
cized by some as a “tax-and-spend boondoggle,”5 
nevertheless failed to implement several measures 
that had been dreaded in many real estate circles:

• First, the 2022 budget does not include the
so-called mezzanine recording tax. This tax,
the latest incarnation of which was introduced
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in the State legislature earlier this year,6 would 
create a new section 291-k of the Real Prop-
erty Law that would require the recording of a 
mezzanine loan or preferred equity investment 
(in the latter case, if there is a special, preferred 
or accelerated rate of return) concurrently with 
the recording of a mortgage on the subject real 
property located in New York. This legislation 
would also require the payment of a mortgage 
recording tax (on the amount of the loan or 
investment) at the same rate as applicable to the 
recording of a mortgage on the property (under 
a new proposed section 253(4) of the Tax Law). 
Failure to record and pay the tax may mean that 
the lender would not have a perfected security 
interest and would not have the right to enforce 
its lien on the collateral (under UCC section 
9-601(h)). The mezzanine recording tax, in its
current and former iterations, has been widely
criticized as unworkable by the real estate law
bar, and fiercely opposed by industry groups.7

• The 2022 budget also left out an extension and
increase to the state capital base tax which had
been inadvertently included in the Senate and
Assembly budget proposals.8

• Also omitted was the pied-a-terre tax, which
had been included in the original Senate and
Assembly budget proposals. Such a tax, under
consideration for at least seven years, had been
advancing in Albany earlier this year.9

• Notably, the 2022 budget also failed to pick up a
new short-term rental sales tax requirement that
was included in Governor Cuomo’s executive
budget proposal.10 The proposal was opposed
by Mayor DeBlasio and others on the basis that
it would legitimize activity that is currently ille-
gal under the Multiple Dwelling Law.11

Nonetheless, the 2022 budget increases income tax 
rates, even in the face of better-than-expected reve-
nues from tax collections and federal aid.12 Given the 
State legislature’s current inclination to increase tax 
revenues, the real estate industry’s collective sigh of 
relief as to the absence of the above-described taxes 
from the budget could very well prove fleeting.

In Albany, other legislation is in the works to address 
rising commercial vacancy rates. The Housing Our 
Neighbors with Dignity Act, in committee in both 
the Senate and Assembly, would permit building 
owners to sell their properties to the State with the 
purchase price being funded with federal monies, 
and the State would then operate them as affordable 
housing managed by housing nonprofits and simi-
lar organizations.13 The 2022 budget did not include 
anything close to what is proposed in this bill, but 
did include $100 million in funding for an Adaptive 
Reuse Affordable Housing Program, the monies for 
which will not be used until a program for buying 
and converting distressed commercial properties in 
New York City is established.14 How the program will 
ultimately be structured (if at all) remains to be seen.

Other recent proposed legislation has been aimed
at helping small businesses affected by the pan-
demic. The Save our Storefronts Act, introduced in
the summer of 2020, would reduce the rent of qual-
ifying small business tenants to the lesser of 20 per-
cent of actual income or one-third of the contractual
rent.15 Other legislation would be aimed at limiting
defaulting commercial tenants’ liability by requiring
landlords to mitigate damages.16 In New York City,
in coming months, we may very well see increasing
calls17 to enact the Small Business Jobs Survival Act 18

and/or the so-called Commercial Rent Stabilization
Act,19 which have been referred to, individually and
collectively, as commercial rent control (approvingly
or derisively, depending on the speaker). 20

On the practical side, a bill pending in Albany would 
authorize the use of video and audio conference 
technology to identify individuals for electronic 
notarization.21 This legislation would, in effect, 
make permanent some temporary measures imple-
mented during the pandemic. This bill is still in 
committee in the Assembly, but it has passed in the 
Senate. Federal legislation permitting remote and 
electronic notarization (the Securing and Enabling 
Commerce Using Remote and Electronic (SECURE) 
Notarization Act of 2020) is also pending in Wash-
ington, D.C.22 All such legislation is being closely 
monitored by title insurance companies and other 
interested constituents.
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Shifting now to litigation, the proverbial elephant in 
the room is, of course, the deluge of eviction and 
foreclosure actions that is expected after the expi-
ration of the moratoria.23 It remains to be seen to 
what extent the substantial federal and state aid 
expected to be made available to affected tenants 
and owners will ultimately protect these individuals 
and entities from dispossession, money judgments, 
and lasting negative credit consequences.

Over the past year, tenants, licensees, purchasers,
and other parties adversely affected by the pan-
demic have sought relief from their performance
obligations through the doctrines of force majeure,
impossibility of performance, frustration of pur-
pose, failure of consideration, constructive eviction,
and even on the basis that the pandemic constitutes
a casualty event or regulatory taking. To date, these
efforts have met with limited success in the federal
and state courts.24 However, there is presently scant
guidance from the courts as to the impact of these
doctrines on loan enforcement proceedings, and lit-
tle to no guidance at the appellate level as to their
applicability in any context. As time goes on, the
Appellate Divisions and other appellate courts may
have the opportunity to adjudicate these issues,
and clearer parameters for the applicability of these
doctrines may emerge.

In recent months, we have also seen the resolution 
of legal challenges to legislation enacted by the 
New York City Council in 2020 to ameliorate the 
effect of the pandemic on commercial and residen-
tial tenants and lease guarantors. 25 In November 
2020, in Melendez v. City of New York, 26 the South-
ern District of New York rejected the constitutional 
challenges to Local Laws No. 56-2020, No. 53-2020, 
and No. 55-2020, a suite of legislation passed by 
the City Council in May, 2020 prohibiting landlords 
from harassing “person[s] impacted by COVID-19” 
out of their lawfully occupied space, and perma-
nently limiting the ability of commercial landlords 
to enforce “personal guaranties” by natural persons 
of payments accrued between March 7, 2020 and 
June 30, 2021 contained in leases with certain ten-
ants (the “guaranty law”).27 An appeal is pending in 
the Second Circuit. Still unresolved is the question 

of whether the courts will interpret the guaranty law 
to limit the enforcement of standalone guaranties 
which are not, strictly speaking, in “a commercial 
lease or other rental agreement.”28 In January 2021, 
the Supreme Court of New York County permitted 
Saks, Inc.’s landlord to enforce a lease guaranty, 
confirming that the 2020 Local Law does not limit 
a landlord’s remedies against non-natural person 
guarantors.29

Any discussion of Covid-19-related real estate liti-
gation would be incomplete without saying a word
about the wealth of disputes between property
owners, lessors, and their insurers about whether
or not commercial property policies (including busi-
ness interruption and civil authority coverages con-
tained therein) cover pandemic-related losses. The
defenses to such coverage raised by insurers have
included the requirement of direct physical loss
and, if applicable, virus exclusions.30 Insurers’ incen-
tives to settle pandemic-related claims may grow
in view of legislation pending in the at the state31

and federal32 levels which, if passed, would require
certain pandemic-related perils to be covered under
business interruption policies or would reimburse
insurers for voluntary payments of pandemic-re-
lated losses. These pandemic-related insurance suits
may be consolidated or continue to be litigated
separately.33 Also under consideration is the Pan-
demic Risk Insurance Act of 2020,34 which, using an
approach analogous to the Terrorism Risk Insurance
Act of 2002,35 would create a federal Pandemic Risk
Insurance Program providing coverage to insurers
that incur losses as a result of coverage related to
pandemics and the outbreaks of disease on or after
January 1, 2021.

In light of the moratoria on the commencement 
of commercial mortgage foreclosure actions, lend-
ers are exploring other potential remedies. One 
that has been utilized is an action (and application 
therein, albeit on notice) for the appointment of a 
receiver for the mortgaged property pursuant to 
Article 64 of the Civil Practice Law and Rules.36 There 
are many implications (including the impact of New 
York’s election of remedies) that must be consid-
ered before a lender may invoke this remedy. In a 
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recent federal case, the court appointed a receiver 
for the income-producing mortgaged property, in 
the absence of a mortgage foreclosure action, con-
cluding “the elimination of rental income is a direct 
impairment of the lender’s collateral.”37 In addition, 
mezzanine lenders may proceed with UCC foreclo-
sures notwithstanding the moratoria;38 however, 
establishing the commercial reasonableness of such 
sales during a pandemic may be complicated. 39

Lastly, and perhaps overshadowed by the Covid-
19 emergency, is 2019’s Climate Mobilization Act,40 
which deals with greenhouse gas emissions miti-
gation, adaptation, and finance. Notably, the 2022 
budget failed to include a so-called climate law 
workaround for which many in the real estate indus-
try had lobbied and which had been included in 
Governor Cuomo’s executive budget.41 While the 
January 1, 2024 compliance date is less than two 
years away, building owners claiming “adjustments” 
to the emissions limitations had to do so by July 1, 
2021.42 Affected real estate owners and their advi-
sors should promptly access the Act and navigate 
its compliance requirements as best they can. While 

comprehensive rules are not yet in place, there is a 
wealth of law firm client advisories, webinars, and 
continuing legal education programs that may help 
provide guidance. Owners, users, and their respec-
tive legal counsel will need to negotiate compliance 
cost allocations. Environmental experts, construc-
tion companies, and related consultants will need to 
be enlisted to help guide compliance. Brokers and 
bankers will need to evaluate how the Act will affect 
both the future value of real estate and its cash 
flows. Regulators will need to fill in any remaining 
gaps in the Act.

Covid-19 has changed our world, including real
estate in New York. The extent to which its effects
will continue to be felt in years to come remains to be
seen. Much will depend on epidemiology (including
the emergence of variants and long-term efficacy of
vaccines), economics (overall economic growth and
the effect of stimulus monies), changes in work hab-
its (less reliance on use of physical office space), and
politics (in particular, the outcome of the gubernato-
rial election on November 8, 2022 and, in New York
City, the mayoral election on November 2, 2021). 
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